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I. Introduction 

In conciliation or similar forms of dispute settlement, a person chosen by the parties to a 

dispute assists them in finding agreement on the solution for their dispute. In arbitration, the 

person whom the parties have chosen decides for them how the dispute must be resolved. 

Since, in many respects, the best solution to a dispute is the one which both parties accept 

voluntarily, (1) there are distinct advantages in conciliation: The difficulty is that the 

conciliator does not always succeed, so that only a binding decision by a third party can 

eventually resolve the dispute. A combination of the two methods appears to some as an ideal 

solution which merges the best of both of them and to others as heresy which, by confusing 

two fundamentally different methods, renders both of them ineffective. 

The subject, as will be seen, is not new. Various combinations have long been practised in 

certain parts of the world. But the subject has taken a new turn in recent years when its 

importance was discovered by dispute settlement specialists in other parts of the world who 

have now begun proposing such combinations, primarily under the designation of “Med-arb”. 

In the preparation of the present Report the author's own initial research was assisted by 

comments and contributions from Members of the International Council for Commercial 

Arbitration (ICCA) and other specialists in international dispute settlement. The author 

gratefully acknowledges these contributions, mentioning in particular those of Fali Nariman, 

the Chairman of ICCA and of Arthur Marriott, the Chairman of the session at which this Report 

was discussed during the Seoul ICCA Conference. (2) The work continued at the Conference 

itself with the observations by the Commentators appointed for the subject and the debate 

with the participants. 

In view of the division of work between the Rapporteurs for this subject, the law and 

practice in Asia and in particular in China, will be dealt with by Prof. Tang Houzhi; 

consequently, the present Report does not deal with this region, apart from some occasional 

references. 

Before examining whether and how the two methods of dispute settlement may or should 

be combined, the concept of each of the two methods must be clarified and the role which the 



arbitrator and the conciliator are expected to play. There are indeed substantial differences in 

the perception of these roles, reflecting different legal and social cultures; these differences 

explain to a large extent the differing views about the combination of the two methods. 

II. Cultural Differences In the Perception of the Role of the Arbitrator and the 

Conciliator 

The rules and practices of arbitration and conciliation differ widely not only from one 

country to another but also, and perhaps even more so, among various forms of arbitration 

and conciliation. Substantial differences also may exist between a practitioner engaged in 

international arbitration and his or her (3) domestic legal environment.(4)Conversely, there 

may be similarities in the practice of arbitration in countries otherwise far apart, 

geographically and by their cultural traditions. In the field of our subject, such similarities exist 

in particular between the practice in Germany, Switzerland and some of their neighbouring 

countries, on the one hand, and that in China on the other. Indeed a German arbitration 

practitioner explained that in some respects he finds himself more at ease with colleagues 

from China than for instance with those following the practice in England. (5) 

Under these circumstances, generalizations are difficult and risky; but for a better 

understanding of the subject it appears necessary to make an attempt at identifying the 

principle lines of distinction. 

1. The Arbitrator and the Arbitral Process 

In western forms of dispute settlement in general, the third party which intervenes to bring 

about the settlement is expected to be a professional, unrelated to the parties and to the 

dispute. This applies in particular in arbitration where the requirement of independence and 

impartiality generally is unquestioned in so far as a sole arbitrator and the chairman of an 

arbitral tribunal. To an increasing extent it is applied, as a principle, also to arbitrators 

appointed by the parties, although the practice in this respect is still quite diverse. 

This role model of the arbitrator and, for that matter, the conciliator probably can be found 

in other cultures, too. (6) However, it is not inherent in the function of third party dispute 

settlement. Different role models can be found and probably are prevailing in other parts of 

the world, especially in domestic disputes settlement patterns. Such different models have 

existed in the West, too, and traces of them can still be found there. 



In societies with a dense social tissue, “high-context” cultures, conflict is perceived 

primarily as a disturbance to group harmony and often expressed in terms of violation of 

group norms rather than as conflict between individuals about their respective rights. The 

resolution of the dispute is often sought not by direct confrontation in a formalized procedure 

but through a triangular process in which the disputants do not necessarily meet. What 

determines the choice of the third party in this process is not, or not primarily, independence 

and impartiality but his role in the group, his familiarity with the context of the dispute, insight 

in the relationships, authority and respect in the group and a stake in the outcome of the 

dispute by restoration of harmony and group norms. (7) 

In the West, traces of such models (8) can still be found in dispute settlement mechanism 

organised by closely structured groups such as some of the traders of certain commodities. 

The arbitration systems of some commodity exchanges rely heavily on group solidarity. The 

arbitrators are in close contact with their respective parties and first seek to reach agreement; 

they are part of the same community just as the umpire who intervenes if the party 

arbitrators do not reach a settlement. Outsiders, such as lawyers, are excluded from the 

process. The principal sanction for failure to comply with the decision is blacklisting, the 

exclusion from the group. 

Outside such group oriented dispute settlement schemes, the neutral, independent and 

impartial professional is the prevailing role model in modern international commercial 

arbitration. Where parties from different cultural backgrounds are involved in the dispute, 

some difficulties with the group oriented perception of the arbitrators may arise but the role 

model as such rarely seems to be questioned. (9) Nevertheless, there are considerable cultural 

differences in international arbitration. They concern primarily the communication between the 

arbitrator and the parties and the process in which the arbitrator reaches his decision. The 

distinction may be described as that between the two-staged process and the interactive 

process. 

There is a wide-spread view among international commercial arbitration practitioners which 

perceives arbitration essentially as a two-staged process: the parties present their case and 

bring the evidence and argument which, in their view, is needed to support it, the arbitral 

tribunal then decides the dispute.(10) 

During the first stage of this process, the parties present before the arbitral tribunal the 

evidence and argument on the basis of which this case must be decided. While it may be 



called upon to intervene in the procedure so as to ensure that the rules of a fair trial are 

respected, the arbitral tribunal should not interfere with the presentation of the case by the 

parties and should abstain from expressing any views with respect to the merits until the case 

has been fully argued and all the evidence has been presented. 

The arbitral tribunal then decides the case in the next stage which consists of its 

deliberations in which the parties must not interfere. The deliberation stage may start before 

the presentation of the case is complete, but it is secluded from the parties. The views of the 

arbitrators and their deliberations should remain strictly confidential. The communication of 

the tribunal's view by one of the arbitrators to one of the parties, generally to the party having 

proposed or appointed him, is a subject of major concern and generally perceived as a serious 

violation of the process. The arbitral tribunal is expected to form its view in camera and, once 

this process is completed, it delivers its award to the parties. 

This two-staged approach to the arbitration procedure can be contrasted by what may be 

called the interactive approach. (11) In this interactive approach, also described as 

dialectic, (12) the formation of the arbitral tribunal's position which culminates in the award 

does not take place in isolation from the parties. The parties are given indications about the 

direction which the views of the arbitral tribunal take and are given the opportunity to adapt 

their argument and complete the evidence so as to influence these views. 

There are many forms and degrees of interaction between the arbitral tribunal and the 

parties. The rules and practices in this respect often are influenced by those followed in 

judicial proceedings but also by practices specific to arbitration, to certain arbitration 

institutions or rules, and by the personal style of the arbitrator. A few examples may indicate 

the wide spectrum of interactivity in arbitration. 

In his procedural decisions with respect to evidence, the arbitrator often provides 

indications on the direction which his views on the case have taken. When deciding on the 

admissibility of certain evidence, when ordering the appearance of a witness or the production 

of a document or when deciding on the appointment of an expert, the arbitrator normally must 

take into consideration, among the criteria for his decision, the relevance of the evidence. He 

may not commit himself and may decide the issue merely by reference to a “possible 

relevance”; he nevertheless indicates to the parties a provisional view on an aspect of the case. 

Some arbitrators go further and, after the initial exchange of pleadings, the production of 

written evidence and the offer of further evidence in the form of witness testimony, indicate 



the subject matter on which they wish to hear such further evidence. They may do that in 

general terms or identify specific points of fact for which they believe that such evidence is or 

may be required. (13) Through this identification, they indicate the substance matters which 

appear relevant to them for the decision of the case and on which evidence is required. 

Similarly, when the arbitrator appoints an expert, (14) he must define his terms of 

reference. In so doing, he gives indications about the technical matters which he considers 

relevant. Here, too, the arbitrator may define the questions in general terms but this may 

create the risk that the expert spends time and efforts on issues which are of no interest for 

the decision and thus requires resources far beyond those necessary. Some arbitrators, 

therefore, indicate quite specifically the questions to which he must reply. (15) 

When the witnesses or experts appear at the hearing, the arbitrators often pose questions 

to them, thereby providing clues about the subject matters which they consider relevant. The 

questions may be limited to mere clarifications of matters dealt with in the examination by the 

parties' counsel; such questions may provide little, if any, information on the arbitrators' views 

on the case. However, when the witnesses and experts first are questioned by the arbitral 

tribunal much more revealing clues can be expected. (16) 

Interactivity can be found also in the arbitral tribunal's decision making process with 

respect to the law. One may have serious doubts whether international arbitrators may or 

should apply strictly the principle iura novit curia, which leaves it to the courts in some 

countries to identify the rules of law applicable to the claims made before them and the facts 

established in their support. Nevertheless, arbitrators often do not consider themselves bound 

by the legal characterization given by the parties to their claims. 

However, where they do so, they should observe the right of the parties to be heard not 

only on the facts relied upon but also on the legal rules applied by the arbitral tribunal. The 

French Code of Civil Procedure, in its Art. 16, specifically requires the court to invite the 

parties' comments if it intends to rely on a rule of law or a construction of the facts which they 

have not discussed before him. (17) The rule is applicable in international arbitration 

proceedings in France. (18) The principe du contradictoire(19) of French procedure can also be 

found in the procedural or arbitration laws of other countries. (20) 

Some rules of civil procedure, occasionally applicable also in arbitration, require or at least 

authorize the judge or the arbitrator to intervene with the parties so that they present their 

case properly. Under these rules, the judge or arbitrator, where necessary, must invite the 



parties to clarify their case. It is the objective of these rules to avoid that, due to incomplete 

or inadequate presentation, the tribunal would have to reject a case which would otherwise be 

well founded. While these rules require assistance to the parties for clarification of the case, 

they do not authorize the judge or arbitrator to make the case of the parties on their behalf or 

even to suggest modifications in the substance of their claims. 

The rules of procedure of the Swiss Supreme Court, for instance, require that the Court 

draws the attention of the parties to omissions in their prayer for relief (“conclusions”) and 

that it invites them to present completely the facts and evidence necessary for the 

establishment of the truth. (21)The Supreme Court found that the rule is applicable in 

international arbitration. (22) Similar rules are applicable in many of the Swiss 

cantons, (23) in Germany (24)and some other countries. 

Perhaps the most far reaching form of interactivity is the open discussion of the case 

between the court and the parties. In countries following the German tradition of civil 

procedure, such discussions are normal practice and sometimes even prescribed by law. Sect. 

139 of the German Code of Civil Procedure, dealing with the duty of the court to invite 

clarifications of the case, concludes by requiring the chairman of the court to discuss with the 

parties, to the extent necessary, the case in its factual and legal aspects and to ask the 

necessary questions. (25) The practice of such discussions prevails also in many of the Swiss 

Cantons (26) and in some other countries following the German procedural tradition. Before 

the Swiss Supreme Court, the discussion normally is conducted by a reporting judge (juge 

délégué). This juge is required by law, in the course of a “preparatory debate”, to discuss with 

the parties themselves the subject of their dispute and, to the extent necessary, to invite 

them to clarify, correct, simplify or complete their case and the argument in support of it. It is 

only with the consent of the parties that the reporting judge can omit such a preparatory 

debate. (27) 

Forms of this discussion between the court and the parties or their lawyers can be found in 

other jurisdictions, too, although rarely as developed as in the German tradition. In English 

courts, for instance, it is not infrequent that members of the court, address questions to the 

barristers appearing before them and comment their answers. In the United States the Pre-

trial Conferences play an important role in this respect. Rule 16 of the Federal Rules of Civil 

Procedure lists among the subjects to be discussed at Pre-trial Conferences the following: 

(1) 



“the formulation and simplification of the issues, including the elimination of frivolous 

claims or defenses; 

(2) 

the necessity or desirability of amendments to the pleadings; 

(3) 

the possibility of obtaining admissions of fact and of documents which will avoid 

unnecessary proof, stipulation regarding the authenticity of documents....” 

(28) 

Such a discussion of the case with the parties is a frequent feature in international 

arbitration before arbitrators familiar with the German tradition. Those who practice it argue 

that it has great advantages. An experienced Swiss counsel and arbitrator has expressed the 

supporting view as follows: 

“... such a discussion of the merits, if properly conducted, is likely to increase the chances 

of reaching a fair result in an efficient arbitration procedure. Such discussions give to the 

arbitrator the opportunity to test his views and conclusions against possible objections from 

the parties and he can ascertain that his reasoning contains no fallacies and that he has not 

overlooked any relevant facts. Furthermore, by questioning the parties on points which do not 

appear to be conclusive, he may either clarify valid positions which have been presented 

awkwardly or unmask untenable positions which have not been submitted in good faith. 

For the parties, too, such discussion[s] have many advantages: Not the least of them is to 

enable the parties to satisfy themselves that the arbitrator is familiar with the case and with 

the briefs and exhibits they have submitted”.(29) 

Additional advantages of such discussions result from the contribution which they make to 

a common understanding of the case by the parties and the arbitral tribunal. Especially in 

complex cases with voluminous evidence, it is of great assistance for the arbitrator to test his 

understanding in a discussion with the parties and for the parties to be able to address the 

points in the arbitrator's understanding where their case has not been understood as they feel 

it should be. Finally, the discussion of the case with the parties and the expression by the 



arbitral tribunal of its preliminary views on the case may contribute to a settlement; this 

feature will be discussed in greater detail below. (30) 

However, it must be pointed out that such a discussion is also a great challenge to the 

arbitrator since he must be thoroughly familiar with the case and have the skill of conducting 

the discussion with impartiality and without creating the impression of bias. For Hafter, the 

discussion is of such importance that he considers the willingness of a potential arbitrator to 

engage in it as an important criterion in the choice of the chairman. (31) 

In the present author's experience such discussions generally are appreciated even by 

participants from legal cultures not familiar with them, provided the process is explained in 

advance. The experience has been confirmed in the course of the enquiry conducted in 

preparation of this Report, where some of the respondents explained that the principal 

obstacle to a wider application of the method is the practice of some arbitrators to study the 

file only at the end, before or even after the hearing for the purposes of the deliberations. 

2. The Conciliator 

In the present Report, the person whom the parties engage for assisting them in finding a 

settlement without conferring decision-making power on him is described as a conciliator. 

Often such a person is referred to as a mediator. The term mediator seems to be more 

frequently employed in American usage, while that of conciliator has some currency in British 

English, although both expressions are used in England. (32) 

There have been attempts to differentiate the two terms; indeed in public international law 

a distinction is made at least in the classical doctrine. In modern dispute settlement 

terminology other differentiations have sometimes been proposed. Thus mediation has been 

described as the more pro-active and evaluative process. (33) But the reverse usage can also 

be found. (34) In the present study the two terms are used as synonyms. 

Another distinction concerns the scope and objective of the conciliation. The starting point 

of a conciliation is a dispute. When the dispute has been submitted for decision by a third 

party, court or arbitrator, the parameters of the dispute are circumscribed, although the 

concepts and rules of such circumscription (35) vary from one legal system to 

another. (36) The distinction considered here concerns the extent to which the conciliation is 

limited to the scope of the dispute as it is pending. 



In conciliation which takes place outside the context of a pending litigation or arbitration, 

the conciliator tends to look for elements beyond the dispute itself so as to enlarge the scope 

of a possible settlement and create the grounds for an arrangement in which all parties find 

their advantage. This approach, transcending the limits of the pending dispute, is indeed one 

of the principal advantages of conciliation and similar forms of dispute settlement. 

When the conciliation is combined with arbitration, the scope of the dispute before the 

arbitrator places some constraints on the conciliator's efforts. These constraints may be severe, 

if the arbitrator/conciliator finds himself bound by the legal and factual situation presented in 

the arbitration, a view which is widely held in Germany. (37) However, this view is not shared 

by Swiss arbitrators who, in their conciliation efforts, do consider aspects which they would 

have to disregard when making their award (38) and settlements may be recorded in court 

and in arbitration as consent awards which include elements outside the case before the judge 

or arbitrator. In any event and even if he does not consider himself strictly bound by the limits 

of the case, an arbitrator acting as conciliator may be reluctant to stray too far from the 

subject matter before him and the parties may hesitate to discuss with him matters wholly 

unrelated to the dispute. 

As a result, the settlement efforts by a court or an arbitral tribunal normally differ in scope 

from those of conciliators acting in a manner unrelated to pending court or arbitration 

proceedings. These differences have a significant bearing on the view on the admissibility and 

suitability of a combination of arbitration and conciliation. Those who conceive conciliation in a 

wider scope have greater difficulties in accepting its combination with arbitration than those 

who experienced it in a close link with pending procedures. This distinction is reflected in the 

results of the enquiry conducted by Bühring-Uhle. (39) 

III. Possible Forms of Combining Arbitration and Conciliation 

Most of the controversy about the combination of arbitration and conciliation concerns the 

situation where the arbitrator and the conciliator are one and the same person. We shall deal 

with this situation in the next section. Before doing so, some other forms of combination 

should be considered. 

When examining such combinations one should bear in mind that the management of a 

dispute is a complex process in which formal proceedings in conciliation, arbitration or before 

the courts, normally are only part of a larger strategy of the parties. While these formal 

proceedings, to some extent, are mutually exclusive, their availability and their possible 



interaction are factors in the overall settlement efforts. A typical sign of such interaction is the 

experience, made by many arbitrators, that the parties reach settlement shortly before a 

hearing or other event in the arbitration which requires major efforts or confrontation. 

1. Conciliation Followed by Arbitration 

When the parties agree on conciliation, they must and do count with the possibility that the 

efforts of the conciliator fail. Some of the rules for conciliation provide for this case. 

The issues which arise in this context are (a) the availability of other proceedings during 

the conciliation, (b) the use which the parties may make of the conciliation effort in the 

subsequent arbitration and (c) the role of the conciliator in subsequent arbitration or other 

contentious proceedings. 

a. Availability of other proceedings 

It is generally understood that during the course of the conciliation no other proceedings, 

in court or in arbitration, may be initiated. The only exceptions which are generally admitted 

concern actions which are necessary for the preservation of the parties' rights, in particular 

those which may be required to prevent the claims from becoming time barred. The rule is 

expressed in Art. 16 of the UNCITRAL Conciliation Rules but can also be found in some but not 

all other conciliation rules (40) or statutory enactments. (41) 

There is no doubt some wisdom in the rule; the conciliation efforts should not be disturbed 

by the contentious nature of other proceedings. However, the interaction between different 

proceedings may have a salutary effect on the settlement efforts. In particular, one should 

bear in mind that the formation of an arbitral tribunal often takes a long time. It would not 

appear irreconcilable with an ongoing conciliation if the parties in parallel were proceeding with 

the formation of the arbitral tribunal to which they will submit their case if the conciliation fails. 

Indeed the Centre for Dispute Resolution Model Mediation Procedure expressly provides that 

litigation or arbitration may be commenced notwithstanding the mediation, unless the parties 

agree otherwise. (42) 

b. Subsequent use in arbitration 



It is generally understood that, if the conciliation efforts are unsuccessful, they should not 

be relied upon in other proceedings. The UNCITRAL Rules express the principle in Art. 20 as 

follows: 

“The parties undertake not to rely on or introduce as evidence in arbitral or judicial 

proceedings, whether or not such proceedings relate to the dispute that is the subject of the 

conciliation proceedings: 

(a) 

Views expressed or suggestions made by the other party in respect of a possible 

settlement of the dispute; 

(b) 

Admissions made by the other party in the course of the conciliation proceedings; 

(c) 

Proposals made by the conciliator; 

(d) 

The fact that the other party had indicated his willingness to accept a proposal for 

settlement made by the conciliator.” 

Almost identical provisions are contained in Art. 11 of the ICC Conciliation Rules and in 

some other rules (43) and some recent statutory enactments. (44) 

If the settlement efforts fail, the parties will have to resort to other means of dispute 

resolution. In that case, the previous efforts often have been in vain. Nevertheless the 

conciliator can be of some help if he prepares the grounds for such other means. During his 

efforts, he has become familiar with the dispute. He can identify the critical issues and may 

recommend to the parties how best to resolve them. The WIPO Mediation Rules recognise this 

situation and provide the following: 

“Where the mediator believes that any issues in dispute between the parties are not 

susceptible to resolution through mediation, the mediator may propose, for the consideration 



of the parties, procedures or means for resolving those issues which the mediator considers 

are most likely, having regard to the circumstances of the dispute and any business 

relationship between the parties, to lead to the most efficient, least costly and most productive 

settlement of those issues. In particular, the mediator may so propose: 

(i) 

an expert determination of one or more particular issues; 

(ii) 

arbitration; 

(iii) 

[last offer arbitration]; 

(iv) 

[arbitration by the mediator]”. 

(45) This provision in the WIPO Rules seems to be an innovation; but nothing should 

prevent conciliators proceeding under other rules which do not contain such a provision to 

make recommendations of the sort. 

c. Subsequent role of conciliator 

With respect to the role of the conciliator in other proceedings, the traditional wisdom 

seems to be that he should abstain from any activity and act neither as arbitrator, nor as 

counsel nor as witness. The UNCITRAL Rules state it clearly: 

“The parties and the conciliator undertake that the conciliator will not act as an arbitrator 

or a representative or counsel of a party in any arbitral or judicial proceedings in respect of a 

dispute that is the subject of the conciliation proceedings. The parties also undertake that they 

will not present the conciliator as a witness in any such proceedings”. In this respect, too, one 

finds similar clauses in other conciliation rules. (46) However, differing agreements by the 

parties are reserved specifically for this case (47) or by a general rule. (48) 



The preclusion of the conciliator's subsequent action is not unquestioned in so far as his 

possible role as arbitrator is concerned. Traditionally, it was accepted that the role as 

conciliator was irreconcilable with that of arbitrator in the same proceedings. (49) In France, 

the Cour d'appel of Paris held that it was difficult to reconcile the role of a conciliator with the 

powers of deciding subsequently the outstanding issues in a judicial manner;(50)a learned 

French writer, commenting the decision, characterized as “deplorable” an agreement to this 

effect which combined what in his opinion should remain distinct. (51) 

The question whether the role of arbitrator and conciliator are indeed irreconcilable or not 

shall be discussed below. In the context of the succession to the conciliator as examined here, 

it should be pointed out that practice and rules recently developed in the United States and 

exported from there as well as some recent enactments expressly provide for the possibility of 

the conciliator succeeding himself as an arbitrator. The procedure in the United States, as 

mentioned above, is called “Med-arb” and has found advocates both in that country and 

abroad. (52) It consists essentially in appointing a mediator who will, if and to the extent to 

which his mediation efforts fail, continue as arbitrator and will decide those issues on which 

the parties have failed to agree. (53) The process is used in the United States particularly in 

labour disputes (54) and in community mediation centres. (55) It found followers in 

Canada (56) and elsewhere (57) . 

Among the recent legislative enactments which expressly authorize the conciliator to act as 

arbitrator in case the conciliation has failed, one may mention in particular statutory provisions 

in Australia, (58) the 1990 Hong Kong Arbitration Ordinance and the 1994 Singapore 

International Arbitration Act. Sect. 2A of the Hong Kong Ordinance contains a provision which 

is repeated literally in Sect. 16(3) of the Singapore Act: 

“Where an arbitration agreement provides for the appointment of a conciliator and further 

provides that the person so appointed shall act as an arbitrator in the event of the conciliation 

proceedings failing to produce a settlement acceptable to the parties 

(a) 

no objection shall be taken to the appointment of such person as an arbitrator, or to his 

conduct of the arbitration proceedings, solely on the ground that he had acted previously as a 

conciliator in connection with some or all of the matters referred to arbitration; ....” 



Similarly some recent conciliation and arbitration rules expressly authorize such successive 

functions of the same person. The Rules for International Commercial Arbitration and 

Conciliation Proceedings of the British Columbia International Commercial Arbitration Centre 

state: 

“Where an arbitration agreement provides 

(a) 

for the appointment of a conciliator, and 

(b) 

that the conciliator shall also act as arbitrator in the event of the conciliation proceedings 

failing to produce a settlement, a party shall not object to the appointment of a conciliator as 

arbitrator solely on the ground that he had acted as conciliator in connection with some or all 

of the matters referred to in the arbitration.” 

(59) 

The WIPO Mediation Rules, in the rule on the role of the mediator, provide that, with 

respect to issues on which no settlement may be reached, he may propose, inter alia: 

(iv) 

“arbitration in which the mediator will, with the express consent of the parties, act as sole 

arbitrator, it being understood that the mediator may, in the arbitral proceedings, take into 

account information received during the mediation.” 

(60) 

In view of these enactments and rules, one cannot or no longer argue that it is 

inadmissible for a conciliator to continue as arbitrator, if the parties so agree. The question 

whether such continuation is desirable and in the interest of the parties will be discussed 

below. 

2. Conciliation during Arbitration 



Many cases in arbitration are settled before the arbitrator has decided all or even part of 

the dispute. (61) As mentioned above, the arbitration proceedings often are only one among 

several avenues which the parties pursue in view of a settlement. Parallel settlement attempts 

often remain unknown to the arbitrator and it is not uncommon even for parties having taken 

a very antagonistic stance in the arbitration, to suddenly announce to the complete surprise of 

the arbitrator that their dispute has been settled. 

The settlement does not in all cases come as a surprise to the arbitrator. Often the nature 

of the dispute or certain elements of it suggest settlement possibilities. What can the 

arbitrator do when he sees such possibilities? 

Short of acting himself as conciliator, an approach which shall be discussed below, the 

arbitrator has some other possibilities to promote settlement. The scope of this action depends 

to a large extent on the concept which the arbitrator has of his role and on possible 

restrictions which the applicable procedural law imposes on him in this respect. 

a. Enquiry about settlement 

The least the arbitrator could do, it would appear, is to enquire with the parties whether 

they feel that a settlement attempt could usefully be made. However, some parties or counsel 

may see in such an enquiry a sign of the arbitrator's reluctance to proceed with the case or an 

interference with matters which should not be his concern; some arbitrators may fear that 

their enquiry be perceived as such reluctance or interference. However, such reservations 

would seem to be rare and need not preoccupy us seriously. 

One may think that a simple enquiry would not be of much help. This is not necessarily 

correct: Staring settlement attempts often is difficult for parties in a dispute. If the parties are 

called to respond to a question from the arbitral tribunal, one or the other might find it easier 

to take the initiative. Indeed, the City Disputes Panel Arbitration Rules make it a requirement 

for the arbitrators periodically to enquire of the parties what, if any, progress is being made 

towards settlement and whether the tribunal is in a position to assist parties to that 

end. (62) Marriott recommends that this should become standard practice. (63) 

b. Recommending separate conciliation proceedings 

When he sees potential for a settlement, the arbitrator may recommend that the parties 

make an attempt at conciliation. The practice of such recommendations is current in the courts 



of a number of countries. In the United States, court annexed mediation is a frequent feature 

and sometimes required by law. (64) 

In France, courts practice what is called judicial mediation (“médiation judiciaire”). The 

practice is attributed to Pierre Bellet, now retired Premier Président of the Court of Cassation 

and one of the outstanding personalities in international commercial arbitration, who 

commenced it in the midst of the 1968 Crisis, when the workers had occupied the Citroen 

factories and the dispute was brought before him as the President of the Tribunal de grande 

instance de la Seine, as he then was. In this practice, the court appoints a “médiateur”, also 

described as “consultant” or an “expert”, who discusses the case with the parties outside the 

court. The mediator reports on the result, success or failure, without any information about 

the content of the mediation and the parties' positions. The practice has expanded since 1968 

and is applied in a variety of cases: contracts, family, real estate, etc. (65) 

In England, a Practice Statement has now been issued for the Commercial Court which 

contains the following recommendation: 

“If it should appear to the judge that the action before him or any of the issues arising in it 

are particularly appropriate for an attempt at settlement by A.D.R. techniques but that the 

parties have not previously attempted settlement by such means, he may invite the parties to 

take positive steps to set in motion A.D.R. procedures. The judge may, if he considers it 

appropriate, adjourn the proceedings then before him for a specified period of time to 

encourage and enable the parties to take such steps.”(66) 

The practice can be applied in arbitration. The AAA Commercial Arbitration Rules expressly 

provide for the possibility of a mediation during the arbitration. Clause 10 contains the 

following provision: 

“With the consent of the parties, the AAA at any stage of the proceedings may arrange a 

mediation conference under the Commercial Mediation Rules, in order to facilitate settlement. 

The mediator shall not be an arbitrator appointed to the case. When the parties to a pending 

arbitration agree to mediate under the AAA's rules, no additional administrative fee is required 

to initiate the mediation.” 

The idea of such a “Mediation Window” in the arbitration seems to meet with some favour 

among arbitration practitioners. In Bühring-Uhle's enquiry concerning the admissibility of a 

mediation suggestion by the arbitration institution, the majority responded positively, although 



the support was greater from Common Law countries than from the European 

continent. (67) That author also reports some arbitration practice, mainly in the United States, 

where mediation was conducted in parallel to the arbitration. (68) In one case, the mediator 

was appointed at the beginning of the arbitration, studied the file with the arbitrators and 

attended the hearings. After a first settlement attempt, conducted during a limited discovery 

exercise, had failed, the attempt was repeated later at the opening of the hearing and 

succeeded. (69)“Simultaneous parallel conciliation proceedings (with different arbitrators and 

conciliators)” have been recommended by Hunter. (70) Santos and de la Garca provide in one 

of their recommended dispute settlement clauses for conciliation proceedings “[i]mmediately 

after the arbitration proceedings have commenced, and without suspending or interrupting 

said proceedings”. (71) 

Nevertheless such “mediation windows” or, as Pieter Sanders described them, 

“Intermezzos”(72) seem to be rarely used in international arbitration. (73)Arbitration 

practitioners who find it acceptable for the arbitration institution to offer mediation may be 

reluctant to make such a suggestion when they are sitting as arbitrators and the parties might 

not appreciate such suggestions coming from the arbitrators. The parties have engaged in an 

arbitration and expect that the arbitral tribunal settle their dispute. While they may find 

recommendations with respect to settlement attempts a useful service of the arbitral tribunal, 

they might resent what could be seen as an attempt of the arbitral tribunal to transfer its task 

to a conciliator. However, there may well be situations in which the services of a conciliator 

may be useful during the course of the arbitration. 

If a conciliator different from the arbitrators is appointed during the arbitration, the 

arbitrator remains bound by his duty to conduct the proceedings without delay and should 

normally not suspend the procedure, unless the parties expressly authorize him to do 

so. (74) For the parties, it is generally not advisable to provide such a suspension, since 

running time limits in the arbitration are useful incentives in favour of a settlement and, if the 

proceedings are suspended, time will have been lost in case the conciliation fails. 

c. Providing other assistance to the parties through identifying, deciding or 

expressing views on the critical issues of the dispute 

Normally, opposing parties differ in their perception of the dispute and their expectation 

with respect to the final decision by the arbitrator. These differences are a major, if not the 

principal factor in the parties' determination to continue the proceedings rather than to accept 



a settlement. Clarification in this respect can make a decisive contribution to bringing about a 

settlement. The question is who should or may provide this clarification. 

Among specialists in conciliation technique, it is disputed whether the conciliator himself 

should express a view about the decision which the parties have to expect in litigation or 

arbitration. In any event, it is probably not advisable for a conciliator to do so at the beginning 

of his assignment. 

Such views may be more helpful if they are expressed by a person other than the 

conciliator. Indeed, some indications in this direction, by creating doubts in the final outcome 

of the dispute, often may be necessary as an incentive for the parties to engage in a 

conciliation or other settlement attempts. As pointed out by Lord Hoffmann, “nothing more 

concentrates the mind of the parties upon settlement, than an expression of provisional 

judicial opinion on the merits.”(75) Therefore, “neutral evaluation”, as it is often called, is a 

recommended tool for promoting settlement, especially in the United States. In England, it is 

now one of the principal methods foreseen in the 1996 Practice Statement for the Commercial 

Court, concerning ADR in commercial cases. (76) 

Such early neutral evaluation has its drawbacks, too: Especially in complex disputes, the 

neutral evaluator may require considerable time and effort to study the case and the file; the 

parties may ask themselves why they should pay both the arbitral tribunal and the neutral 

evaluator to do more or less the same work. One might, of course, identify the critical issues 

and limit the evaluation to them; the procedure might resemble to some extent the 

“statement of case” procedure in earlier English arbitration legislation which survived in the 

form of a “determination of a preliminary point of law”. (77) The risk is that the evaluator 

examines and determines the issues in isolation and expresses a view which does not 

adequately take account of the context in which the issues have in fact arisen. 

It is suggested that the arbitral tribunal can play an important role in this respect. There 

should be little doubt that the arbitral tribunal may identify the issues which are critical for its 

decision. These issues may then be submitted to the neutral evaluator. The definition of these 

issues by the arbitral tribunal may to some extent reduce the risk mentioned above, as they 

result from a consideration of the issues in isolation from the general context of the dispute; 

but it can hardly avoid the risk altogether. 

The arbitral tribunal may also decide certain critical issues in advance of others. This is 

indeed the classical method for arbitral tribunals to deal with the matter. In many cases, 



arbitral tribunals proceed in this manner and, by deciding certain issues in partial awards, 

hope to prepare the ground for a settlement on the remainder of the dispute. If the parties do 

not reach agreement on their own, the task of a possible conciliator may be facilitated by the 

partial award. However, the effectiveness of partial awards is not unquestioned. Since they 

treat only part of the dispute, they favour the party with the stronger case concerning the 

issues decided; the same party may be less successful on other issues which have not (yet) 

been decided. This is also one of the reasons why in some cases it is more difficult to reach 

unanimity on partial awards than on a single award which decides the dispute in its entirety 

and thus leaves more room for a “balanced” outcome. Nevertheless, in many disputes, a 

partial award has prepared the ground for a final settlement by the parties. 

The most controversial but perhaps also the most promising form of preparing for 

settlement is the indication of preliminary views by the arbitral tribunal itself. The practice in 

this respect has been described above in the context of an interactive conduct of the case and 

the discussion of the case between the tribunal and the parties. The main objection to such an 

indication of views by the arbitral tribunal is the fear of prejudice or the appearance of it. The 

English ADR Practice Note for the Commercial Court referred to above, while permitting that 

the judge “may offer to provide [early neutral] evaluation himself”, stipulates that, where a 

judge has provided such evaluation, he will take no further part in the proceedings, unless the 

parties otherwise agree. (78) Several of the arbitration specialists consulted in the course of 

the preparation of this Report have advised that it is not admissible for an arbitrator to 

express preliminary views or that he should do so only with extreme caution and in any event 

only with the parties' consent. 

While an arbitrator must take account of the sensitivity which parties from certain cultural 

backgrounds may have with this approach, it is submitted that the expression of preliminary 

views on the arbitral tribunal's assessment of the dispute and certain of its issues is not only 

admissible but desirable: In his own mind, the arbitrator does not make his decision all at 

once, when the presentation of the case is completed; he forms his view in a continuous 

process. When reading the Request for Arbitration, the Answer, the subsequent written 

statements and the documentary evidence, when hearing the witnesses and oral argument, 

the arbitrator does and indeed must form views about the case and the decision which he will 

have to take. These views are provisional and evolve as the proceedings advance. They may 

even undergo changes after the argument has been completed and the arbitrators deliberate 

and draft the award. 



Why should the arbitrator leave the parties in the dark about this evolution and surprise 

them at the end with his award? The possibility for him to change his view and the fact that, 

on previous occasions, he has done so should reassure the parties that they still may bring 

argument and evidence to deal with those aspects of their case which the arbitrator finds weak. 

The arbitrator and the parties may also test the arbitrator's understanding of the file and of 

the parties' case. At such occasions, misunderstandings and oversights can be corrected; 

when they find their way into the award this is normally no longer possible. Those who have 

experienced the practice of arbitrators discussing the case with the parties or at least 

identifying to the parties the points on which they have difficulties in accepting their respective 

positions, find it very useful. Practice has shown that the approach is welcomed even by 

counsel and arbitrators from a cultural background where such discussions are not admitted or 

not practised. 

Of course, the arbitrator must conduct this discussion with prudence and must show to the 

parties that his mind is still open for their explanations. He must engage in such discussion 

only after having carefully studied the file. It may well be that, for some arbitrators, this is the 

principal reason for avoiding such discussions. Indeed, as Alain Hirsch aptly stated, the 

principal risk for an arbitrator in these circumstances is not the appearance of bias or pre-

judgment but the revelation of the arbitrator's ignorance of the File. 

In the light of these considerations, it is submitted that the most effective form for an 

arbitrator to promote settlement, short of engaging himself in a settlement attempt, is a 

discussion with the parties of their case, indicating to them the strength and weaknesses, 

subject of course to revision as the case proceeds. If these indications help the parties to 

understand better their case and prepare the ground for a settlement on their own, all the 

better. If the parties do not succeed on their own, the grounds may have been prepared for a 

promising conciliation attempt by a third person and, if this is acceptable to the parties, by the 

arbitrator himself. 

IV. The Arbitrator as Conciliator 

In many respects, the most efficient combination of arbitration and conciliation is that in 

which the same person acts both as arbitrator and conciliator. The arbitrator proceeds with the 

case and, if he finds the circumstances are appropriate, examines with the parties whether 

they would want to attempt a conciliation. He is familiar with the case and the strength and 

weaknesses of the parties' respective positions and thus is well placed to conduct such an 



attempt. The combination of the two dispute settlement methods by the same person and the 

flexibility with which the arbitrator may switch from one method to the other, makes this 

combination superior to each of the two methods, taken alone. (79) 

There are disadvantages, too, in such a combination and limits to what the arbitrator 

acting as conciliator can do. The most important obstacle, however, is the firm belief of many 

arbitration specialists that the two roles are incompatible and that it is inadmissible for an 

arbitrator to act as conciliator. 

1. Is the Combination Admissible? 

The admissibility and appropriateness for an arbitrator to act as conciliator is among the 

most controversial issues among international arbitration practitioners. The views and 

practices in this respect differ widely. Bühring-Uhle's enquiry showed “dramatically” varying 

attitudes, a “discrepancy between unconditional rejection and unconditional 

approval”. (80) While some respondents to his enquiry found the combination desirable and 

even described settlement facilitation by the arbitrator as his “noble office”, others regarded 

conciliation efforts by arbitrators as “entirely inappropriate”, “disastrous”, “bizarre” or 

“perverse”. (81) These results are confirmed by the present author's own enquiry. To the 

question whether, in the respondent's country, it was admissible for an arbitrator to act as 

conciliator, whether it was common and whether it was recommended, some respondents 

answered with yes to all three questions, others responded with no, while yet another group 

responded that it was admissible but neither common nor recommended. (82) 

The differences in the views on this subject clearly have their origin in different legal 

cultures. The answers to Bühring-Uhle's enquiry showed it: with respect to the question 

whether is was appropriate for an arbitrator, at both parties' request, (a) to actively 

participate in settlement negotiations and (b) to propose a settlement formula, a 

predominantly negative answer came from American respondents (71% and 58% 

respectively), an overwhelmingly positive answer from the German respondents (92% and 

100%) and a positive answer from the rest of continental Europe (65 % and 58%). 

The differences are real and important, but they are not quite as dramatic as some of the 

answers seem to indicate. In order to fully assess the importance of the differences, it should 

be borne in mind that they are related to differences in two other fields which have been 

discussed above, viz., different conceptions about the role of the judge or arbitrator and 

differences in the scope and practice of conciliation. 



Traditionally, a judge in the Common Law countries is not permitted to be actively involved 

in settlement facilitation. (83) This is reflected in the arbitration practice of some 

countries. (84) 

In Civil Law Countries, the position varies: In France, conciliation is expressly mentioned as 

one of the functions of the judge. (85)The rule applies also to the arbitrator. (86) French 

arbitration practice, however, is reserved if not hostile to a combination. De Boisséson, for 

instance, insists on the distinction of the two methods of dispute settlement, both in law and 

in their practical application. (87) The Working Group formed by the International Arbitration 

Commission of the French National Committee of the ICC and presided by Jean-Claude 

Goldsmith confirms this view of a fundamental contradiction between the two methods. The 

report of the Working Group adds that, even if one would permit an arbitrator to conciliate, his 

efforts would normally fail. (88) 

In Germany, the judge is held at any stage of the proceedings to see to an amicable 

settlement of the dispute or any of the contentious issues. (89)A similar provision applies in 

Austria. (90) In Switzerland where the law of civil procedure, apart from the procedure before 

the Supreme Court, is cantonal, the practice is known in some cantons but not in others. In 

Turkey where the law of civil procedure has been imported from one of the Swiss cantons, the 

combination is allowed neither for the judge nor for the arbitrator. (91) No provision exists in 

Italian civil procedure. (92) In Sweden the law requires the courts under certain circumstances 

to promote settlement;(93) however, in practice judges are reluctant to get involved in 

settlement attempts of the parties.(94) In Mexico the combination is not admitted and 

conciliation efforts, as they are foreseen by the Code of Civil Procedure, are performed by a 

court official different from the judge trying the case. (95) 

In those civil law countries which are more favourable to conciliation efforts by the judge, 

the rules and practices in the courts find their reflection in a similar and perhaps even more 

favourable attitude by arbitrators from these countries. (96) The involvement of arbitrators in 

conciliation in these countries normally is not regulated by an express rule in the legislation on 

arbitration. An exception is found in The Netherlands where Art. 1043 of the 1986 Arbitration 

Act expressly allows settlement efforts by the arbitrators: 

“At any stage of the proceedings, the arbitral tribunal may order the parties to appear in 

person for the purpose of providing information or attempting to arrive at a 

settlement.”(97) The provision corresponds to the practice in The Netherlands where 



arbitrators, like in Germany, in Switzerland and Austria but also in Poland, (98)regularly 

attempt to bring about a settlement between the parties. (99) 

Thus, one can note with respect to the role of the arbitrator as conciliator a clear distinction 

between, on the one hand, the Common Law countries, and, on the other hand, the Germanic 

tradition; other countries of the Civil Law tradition taking a place somewhere in between. 

However, the traditionally hostile attitude to conciliation efforts by the judge and arbitrator 

in Common Law countries is changing. In Canada, the new favourable approach finds a clear 

expression in the 1991 Alberta Arbitration Act which contains the following provision: 

35(1) 

“The members of an arbitral tribunal may, if the parties consent, use mediation, 

conciliation or similar techniques during the arbitration to encourage settlement of the matter 

in dispute. 

(2) 

After the members of an arbitral tribunal use a technique referred to in subsection (1), 

they may resume their roles as arbitrators without disqualification.” 

(100) 

In other parts of Canada, this combination of arbitration and conciliation can be found, in 

particular, in labour disputes. (101) 

In Australia, the New South Wales Commercial Arbitration Act, as amended in 1990, 

provides in Sect. 27, in subsection (1) that the parties 

“may authorise the arbitrator or umpire to act as a mediator, conciliator or other non-

arbitral intermediary between them ... whether before or after proceeding to arbitration, and 

whether or not continuing with the arbitration”.(102) 

The provision then continues as follows: 

(2) 



“Where: 

(a) 

an arbitrator or umpire acts as a mediator, conciliator or intermediary ... and 

(b) 

that action fails to produce a settlement of the dispute acceptable to the parties to the 

dispute, no objection shall be taken to the conduct by the arbitrator or umpire of the 

subsequent arbitration proceedings solely on the ground that the arbitrator or umpire had 

previously taken that action in relation to the dispute. 

(3) 

Unless the parties otherwise agree in writing, an arbitrator is bound by the rules of natural 

justice when seeking a settlement under subsection (1)”. 

A similar provision exists in the law of Queensland. (103) 

The 1990 Hong Kong Arbitration Ordinance (104) and the 1994 Singapore International 

Arbitration Act, (105) quoted above, both allow an arbitrator or umpire to act as a conciliator 

and exclude objections to the conciliator “solely on the ground that he had acted previously as 

a conciliator in connection with some or all of the matters referred to arbitration”(106) These 

enactments also make prescriptions for the conduct of the arbitrator acting as conciliator 

which shall be discussed below. (107) 

The 1993 Bermuda International Conciliation and Arbitration Act, in its Sect. 14, starts with 

the classical principle referred to above according to which “no person who has served as 

conciliator may be appointed as an arbitrator for, or take part in, any arbitral or judicial 

proceedings in the same dispute”but then reserves the contrary agreement in writing by the 

parties or a contrary provision in the agreed rules. As in the Hong Kong and Singapore 

enactments, the Bermuda Act contains an express provision excluding objections against an 

arbitrator on the ground that he previously acted as a conciliator. (108) 

One may conclude from this overview of legislation and practice in many countries that, 

while reservations and even prohibitions still exist in some countries, it can not, or at least no 

longer, be argued that it is incompatible with the role of an arbitrator to act as conciliator. The 



Rules of Ethics for International Arbitrators, published by the International Bar Association, 

confirm this conclusion and indeed expressly permit the combination of the two roles. Rule 8, 

entitled “Involvement in Settlement Proposals” reads as follows: 

“Where the parties have so requested or consented to a suggestion to this effect by the 

arbitral tribunal, the tribunal as a whole (or the presiding arbitrator where appropriate), may 

make proposals for settlement to both parties simultaneously, and preferably in the presence 

of each other....”(109) 

2. Some Cases 

Before examining some questions concerning the procedure which must or may be applied 

when arbitrators set out to promote settlement, it may be useful to describe some cases and 

situations of fact encountered by arbitrators and counsel. Some of the material described 

below has been taken from published sources; other information has been provided by 

practitioners involved in the cases in one way or another. Where this was acceptable to the 

person providing the information, the name has been indicated. 

In a dispute between a Western private company and a State Trading Organization of a 

country from what then was the CMEA or COMECON, the parties met with the arbitral tribunal 

for the preparation of the Terms of Reference (the case was not subject to the ICC Rules) and 

the organization of the procedure. In the discussion of the issues to be decided, it became 

apparent that the parties were interested in finding a settlement. The chairman of the arbitral 

tribunal offered to provide assistance but pointed out that, if the settlement attempt should 

fail, he and his colleagues would have to decide the dispute. The parties agreed to a 

conciliation attempt with the chairman alone. They reached agreement on the essential 

elements of a settlement. The representatives of the State Trading Organization found the 

settlement acceptable but requested that it should take the form of a settlement proposal 

from the chairman of the arbitral tribunal. The chairman prepared the proposal, pointing out 

that it was made on the basis of the present state of his understanding of the case, reserving 

different conclusions if the case proceeded. The proposal was delivered to the parties the next 

morning. After return to their respective headquarters, the parties notified the chairman that 

they had accepted the proposal and requested that an award by consent be issued. (110) 

Account of a French counsel with wide experience in international arbitration both as 

arbitrator and counsel: “I was personally faced with an arbitrator from Zürich who informed 

the parties, at the Terms of Reference conference (it was an ICC arbitration), that both parties 



had a weak position and that they should settle. He made some proposals. My French clients 

were scared and convinced that the arbitrator was prepared to rule against them. Thus, they 

accepted the proposals, but not because they thought that they were reasonable but because 

they felt obliged to do so. I must confess that the case was settled, but I am not sure that the 

settlement was very fair”.(111) 

In a dispute between a far eastern and a central European company, the parties had, after 

unsuccessful attempts to settle the case, commenced arbitration. Each party appointed an 

arbitrator of its own nationality; an American arbitrator practising in Europe was appointed 

chairman. Once the parties had presented the case in a first exchange of written statements 

and after two days of hearing, the arbitral tribunal had reached an understanding of the case 

and of the parties' respective positions. During the course of the hearing the arbitrators 

provided indications on their views in terms such as these: “in the light of the present state of 

the evidence, we tend to believe ...”. The chairman then suggested that each of his co-

arbitrators discuss with “his” party the arbitral tribunal's provisional understanding of the case 

and the scope of possible settlement. The discussion with their respective arbitrators brought 

to the parties an understanding of the case as it was perceived by the arbitrators and their 

opponent; the fact that this communication was with a person of their own cultural 

background much facilitated this understanding. The discussions lasted four days and resulted 

in a settlement. (112) 

In another case, a settlement opportunity appeared after the parties had argued in some 

detail their case. With the agreement of the parties, each of the party-appointed arbitrators 

first discussed with the “opposite” party; thereafter they discussed with their “own” party. 

After each discussion, the arbitral tribunal exchanged views on the discussions and further 

strategy. The chairman then indicated to the parties a range within which the arbitrators 

situated the possible result. The parties continued their negotiations from there and reached a 

settlement. (113) 

At a very early stage of the proceedings in another arbitration, the procedure was 

interrupted for a few days, and the parties sent executives with decision-making authority to a 

mini-trial meeting where each side had four hours to present their case, following which the 

arbitral tribunal broke down the dispute into a series of issues, presented the list of issues to 

the decision makers, offered an opinion in the nature of an “impression” on each of these 

issues, and asked the decision makers to negotiate the issues point by point; the result was a 



significant partial success: the executives were able to settle three-quarters of the issues, 

leaving the rest for decision by the arbitrators. (114) 

A Swedish arbitrator reported that, in proceedings with parties from Germany and 

neighbouring countries with similar practice concerning the combination of arbitration and 

conciliation, the parties expect guidance from the arbitral tribunal concerning its views and 

assistance for a possible settlement. This is contrary to his own belief and practice; he feels 

that parties from this background are disappointed when the arbitrator does not provide such 

guidance.(115) 

In an arbitration between a German party and one from another country on the European 

continent before a Swiss chairman, the tribunal discussed certain aspects of the case with the 

parties during the hearing, but no settlement attempt was made. After the completion of the 

case, counsel for the German party expressed his satisfaction with the manner in which the 

proceedings were conducted. As explained, a cause for particular satisfaction was that he and 

his client were under the clear impression that the arbitral tribunal was prepared to decide the 

case, which in fact it did. He distinguished this experience from that in German courts where 

he felt frequently excessive pressure for a settlement. (116) 

In an arbitration about a long term research and co-operation agreement which had been 

performed over a long period of time, it was clear for the parties that their relationship had to 

be dissolved but very complex issues arose in the efforts to settle the details of this dissolution. 

As the arbitral tribunal advanced in its understanding of the case, it examined possible 

decisions on the aspects of the dispute which it had to decide. It tested these envisaged 

decisions in discussions with the parties jointly and separately. In this manner, the arbitral 

tribunal wished to find out what consequences the decisions which it was about to make would 

have for the parties. (117) 

In another international arbitration, the arbitrators attempted a settlement and, with the 

agreement of the parties, proposed an amount on which they suggested that the parties settle. 

The parties did not accept the proposal and the proceedings continued before the same 

arbitrators. The arbitral tribunal then appointed an expert approved by the parties. The expert 

reached a result very close to the amount which the arbitrators had proposed. A participant in 

the process believes that the acceptance by the parties of the choice of the expert was 

decisive for the successful outcome of the case. Had the expert not been agreed by the parties, 



the fact that he reached an amount very close to that of the arbitrators' proposal may have 

given rise to difficulties. (118) 

In a major international arbitration about a long term contract between a Government and 

a foreign corporation, the arbitral tribunal learned, towards the end of the proceedings, that 

the Government was prepared to settle. This information and the terms acceptable for the 

Government were communicated through the arbitrator appointed by it. Through contacts by 

the arbitrator appointed by the corporation, the arbitral tribunal understood that these terms 

were acceptable to the corporation. However, the Government did not wish to be seen to 

accept a settlement with the corporation and insisted on an award. The arbitral tribunal made 

the award, finding reasons to support the conclusions reached by the parties. (119) 

In a similar situation between different parties, one being a Government corporation, the 

parties reached an understanding about the terms of a settlement. The Government 

corporation wished to have an award which did not reflect its consent to its terms; the foreign 

corporation agreed to this procedure. The arbitral tribunal found it impossible to provide a 

reasoned award for the terms which the parties were prepared to accept. It continued the 

arbitration and made an award which, in some respects differed from the unofficial settlement 

which the parties did not wish to disclose formally. (120) 

Some other cases have been published and were subject to learned comments. Among the 

published cases one must mention the IBM-Fujitsu arbitration(121) which is quoted as a 

particularly successful combination of arbitration and conciliation. Among the unfortunate 

experiences, one may mention the case which reached the German Supreme Court. This Court 

annulled a settlement concluded before a lower court because that court had announced that 

its decision against the defendant had been prepared and that, if the defendant would not 

accept immediately the settlement offer, the court would render this decision. The Supreme 

Court saw in this conduct illegal pressure by the court below. The critics of this decision by the 

Supreme Court find that the conduct of the court below was laudable since it gave to the 

defendant a last chance before its decision. (122) 

3. Procedural Aspects 

The preceding sections of this Report have shown the great variety of and the fundamental 

differences in attitudes towards a combination of arbitration and conciliation. They often reflect 

deeply rooted cultural differences with respect to arbitration and, more generally, dispute 

settlement procedures. The comments quoted and, in particular, some of the cases described 



have exemplified the conflicts which can arise from these diversities in cases where 

participants of different cultural background and different experience meet in an international 

arbitration. It is quite evident that in such situations great care must be taken especially by 

the arbitrators but also by counsel when conducting any form of combination of arbitration and 

conciliation and when settling the procedural aspects of such a combination. 

Conciliators have great freedom in the manner in which they conduct the procedure. This 

applies also to arbitrators acting as conciliators. But there are some rules or practices which 

should be taken into consideration. 

a. Raising the idea of settlement discussions 

In view of the possibility of differing expectations of the parties, the arbitral tribunal must 

not engage in settlement attempts without the parties' prior consent. When raising the idea of 

assisting the parties in settlement attempts, it should be particularly cautious. In this respect, 

the arbitral tribunal must be aware that the parties, irrespective of possible cultural differences, 

normally have conflicting expectations and interests. 

On the one hand, the parties often are reluctant to show willingness to settle because they 

may fear that this shows weakness. This is the case in particular before the arbitrator whom 

they want to impress by their confidence in the strength of their case. An initiative from the 

arbitral tribunal can be helpful “to break the ice” and may bring about a settlement attempt 

which one or all parties secretly may desire. Thus, there are good reasons to argue that the 

arbitral tribunal should take the initiative when it has reasons to believe that at least one of 

the parties seeks a settlement. (123) 

On the other hand, the parties have resorted to arbitration because they were unable to 

resolve the dispute otherwise, often after negotiations and attempts in other forms of dispute 

settlement have failed. They have appointed the arbitrators to decide the dispute. If the 

arbitrators emphasize settlement at an early stage of the proceedings, the parties might 

interpret this emphasis as reluctance to perform the principal assignment. Arbitrators thus 

should leave no doubt about their willingness to decide the dispute and all issues which the 

parties fail to settle. (124) 

If the arbitrators wish to promote settlement of the dispute, the best strategy may be not 

to talk about settlement, at least not in the beginning of the proceedings, but to show that 

they are conducting the proceedings actively and efficiently with the aim of reaching a decision 



with all reasonable dispatch. A reluctant party may need to be shown that delaying tactics will 

not lead very far and a party feeling that it has suffered a wrong from the other party may 

need to be reassured that it found an ear for its grievances and be confirmed in its expectation 

that justice will be done. (125) All these considerations speak in favour of great caution by the 

arbitral tribunal at the beginning of the proceedings. 

There are many views about the best moment for raising the idea of settlement discussions. 

Normally the parties should have been able to present the essence of the case. The discussion 

of the terms of reference is perhaps the first possibly suitable moment. Often it will be better 

to wait until the written statements have been exchanged and the hearing has commenced. 

But, even at the end of the procedure, there may still be room for such an attempt. (126) 

When the time seems ripe, the idea of a settlement may be launched in a letter by the 

arbitral tribunal or at the hearing; but sometimes it can be prepared more discreetly by a hint 

during a break at the hearing. Such hints, made off the record, can provide a test ground, non 

committal and without the risk of losing face. (127) 

Irrespective of the time when the suggestion of a settlement attempt is first made, it is 

advisable to raise the matter as a point of principle at the very beginning of the proceedings. 

If the arbitral tribunal is prepared to assist the parties in a settlement attempt at a later stage 

of the proceedings, the parties should know this from the start and be able to express 

reservations, even if the actual attempt is envisaged only for a later stage. Much is to be said 

for clarifying such matters which affect the style of the proceedings at a very early stage. 

b. Initiating the conciliation proceedings 

In view of the differences between conciliation and arbitration, it is advisable to clearly 

distinguish between these two procedures. When the arbitrators commence conciliation, a 

minimum of formalities should be observed so that all participants are aware that they enter a 

new stage of the proceedings. (128) 

At this occasion at the latest, all those points which may give rise to conflict and difficulties 

in a combination of arbitration and conciliation must be clarified. This goes in particular for 

those aspects which, in the absence of the parties' consent, may affect the regularity of the 

procedure and give rise to challenges against the arbitrators. As stated by Elliott: 



“‘Natural justice’ concerns can be dealt with satisfactorily in a med/arb process, but only if 

they are canvassed, considered and dealt with by the parties on a fully informed 

basis”.(129) The result of the discussion should be recorded in writing so as to avoid later 

controversies. (130) 

Among the points to be considered at this opening stage are the following: 

– Confirmation that the settlement attempt is made at the request or with the express 

consent of the parties. 

– Confirmation that, in case the settlement attempt fails, the arbitration may proceed 

before the same arbitral tribunal and that the participation of the arbitrators in the conciliation 

shall be no ground for objecting to them as arbitrators. 

– The parties and the arbitral tribunal may make, at the same occasion, arrangements for 

other points arising in case of continuation after such a failure; but these arrangements may 

also be made once this eventuality arises. 

– If so agreed, confirmation that the arbitral tribunal is requested to make a settlement 

proposal. 

– If so agreed, confirmation that the arbitrators or the chairman may meet the parties 

separately. 

– Possibly also the objective of the settlement discussions and any rules for the procedure 

which may have been agreed. (131) 

c. Participants in the conciliation 

The conciliation often is conducted by the full arbitral tribunal or by its chairman. (132) But 

other combinations are possible. Where cultural differences exist between the participants in 

the arbitration, some arbitrators make use of the communication advantages which may exist 

between a party and the arbitrator which it has appointed, especially when they are both from 

the same background. Conversely, arbitrators appointed by a party sometimes find it difficult 

to explain to “their” party certain weaknesses in its case and the need for compromise. In 

such situations, some steps in the conciliation may be taken by the party-appointed arbitrators 

with their own or the opposite party. (133) The admissibility of such contacts will be discussed 

below. 



In all cases, it is important that the conciliation process be supported by the full arbitral 

tribunal. The successive steps in the negotiation and their result should form the subject of 

regular discussions within the arbitral tribunal. 

On the side of the parties, it is a frequently underlined principle of successful conciliation 

that the meetings should be attended by high ranking members of the parties' organization, 

with decision-making powers. Where the parties come from distant countries, there are some 

hesitations to engage the time and the travel costs for such meetings; but the personal 

appearance and direct contact of senior executives is often of critical importance and the 

advantages of their presence generally outweigh these costs. (134) Care should be taken that 

those who were involved in the origin of the dispute do not create a negative impact on the 

process when their own responsibility or emotions are involved. (135) 

Sometimes, arbitrators restrict participation in the discussion, in particular by excluding the 

parties or their lawyers. This practice should be avoided. (136) 

d. Methods and scope of the discussion 

The methods which conciliators do or should use in order to succeed in their task have 

formed the subject of some research and guidance is now being provided by a number of 

institutions or specialists. (137) Much of this advice applies also to arbitrators acting as 

conciliators. But there are also substantial differences, due to the specific context in which an 

arbitrator acting as conciliator proceeds. 

A very important tool for the arbitrator in bringing about a settlement is the indication to 

the parties of the views which he might take when deciding the case. Discussions of the 

factual and legal issues of a case and their usefulness have been described above. In addition 

to the advantages mentioned there, such discussions often have the useful effect of reducing 

excessive expectations of the parties, preparing the ground for settlement 

discussions. (138) This effect can occur whether or not the arbitral tribunal actually engages in 

a conciliation attempt. But if it does so, the discussion about the perspectives for the parties is 

of particular importance, much more so than in ordinary conciliations where the conciliator will 

be reluctant to present his own views in an early stage of the process. 

In their desire to bring about a settlement, some arbitrators tend to over-emphasize the 

weaknesses in a party's case and the risks which it runs in pursuing the arbitration. The 

temptation to do so is particularly strong when the arbitrator meets a party alone. While the 



intention in such over-emphasizing is good, the method is ill advised since it may lead a party 

to accept a settlement on the basis of an erroneous appreciation of its true situation and 

chances. In general, the arbitral tribunal must avoid any exaggerations, be it in the expected 

costs or duration of the arbitration, in the risk of a negative outcome or even with respect to 

an uncertainty of the outcome when in reality it has reached a clear view for or against a party 

on a certain issue. (139) 

Normally, the arbitral tribunal should avoid any pressure on parties in its effort to bring 

about a settlement. (140) However, there are situations in which an arbitrator may be justified 

in placing the weight of his personality and persuasion behind his settlement efforts. Such 

situations arise for instance where the solution which he must give to the dispute in a decision 

based on law may not make commercial sense (141) or where the value in dispute is out of 

proportion to the costs engaged by the parties. (142) 

Provided they are truthful, the arbitral tribunal may use many other arguments in favour of 

a settlement, such as the work required from all participants in the continuation of the dispute, 

the business reputation which may attach to particularly litigious companies, future business 

opportunities etc. (143) 

Should the arbitral tribunal limit its settlement efforts to the subject of the dispute or may 

it include considerations and elements of which it can take no account in its decision? Where 

the settlement attempt is seen as a part of the dispute submitted to the arbitrator, such 

limitations might appear as a logical consequence which some arbitrators draw. But such a 

self-restriction makes little sense and is contrary to the interests of the parties when they 

request the arbitrators to assist them in search of a settlement. (144) 

This being said, it must be recognized that an arbitrator, in his search for solutions beyond 

the dispute before him, is subject to constraints which a conciliator outside the arbitration 

does not have. In particular and as pointed out above, (145) an arbitrator will be much more 

reluctant to probe into the business of the parties unrelated to the dispute and thus is likely to 

have less scope for innovative solutions in which both sides are winners. (146) 

e. Settlement proposals 

Among the arbitrators who accept participation in conciliation proceedings, there is some 

controversy whether it is admissible or suitable for them to make a settlement proposal. Such 

a proposal is indeed the only aspect under which conciliation by arbitrators is considered in the 



IBA Ethics Rules. (147) But a settlement proposal is not a necessary component of conciliation 

proceedings and, for many specialists, a specific request or authorization must be given to the 

arbitrators before they may make such a proposal. (148) Others are more sceptical about the 

admissibility or usefulness of formal proposals, especially at a stage of the proceedings where 

the arbitrators do not have a full view of the case. (149) 

If an arbitrator does make a settlement proposal, it may be specific and state amounts to 

be paid and actions to be taken. It may also be limited to principles and leave the details to 

further negotiation. A frequently used approach is for an arbitrator and perhaps even more 

often an arbitral tribunal to indicate a range of the numbers within which it suggests that the 

final solution should lie. (150) 

Where a proposal is made, it should be reasoned. Reasons for the proposal are essential 

for its acceptance by the parties. (151) 

f. Meeting the parties separately –“caucusing” 

The most controversial question about an arbitrator's activity as conciliator is no doubt that 

concerning the admissibility for him to meet a party in the absence of the others and discuss 

the case and a settlement with it. In North America, the practice is often described as 

“caucusing”. It is this aspect of conciliation which raises the most serious objections to 

settlement efforts by an arbitrator. 

The IBA Rules of Ethics for International Arbitrators, for instance, state: 

“Although any procedure is possible with the agreement of the parties, the arbitral tribunal 

should point out to the parties that it is undesirable that any arbitrator should discuss 

settlement terms with a party in the absence of the other parties since this will normally have 

the result that any arbitrator involved in such discussions will become disqualified from any 

future participation in the arbitration.”(152) 

Arbitration practitioners from the Common Law countries are even more outspoken against 

such private discussions with the parties. Prof. Martin Hunter expressed the objections very 

clearly: 



“... once an arbitrator has had any private discussion with a party regarding the evidence 

in a case it is clearly inappropriate – indeed impossible – for that arbitrator to resume his 

function in the case as an arbitrator.”(153) 

Similarly, Alan Shilston expressed in 1993 a very categorical view against this practice: 

“It seems impossible to contemplate, in an English context, that one can, within an arbitral 

process, marry in some way mediation with arbitration. That would involve, whatever you 

write into an agreement, overriding essential terms of the rules of natural justice – or due 

process. In my untutored mind, I would not have thought it was possible, whatever the parties 

agreed to in writing, to override what really amounts to (in loose talk) statutory rules. I find 

this a very real difficulty.... I cannot reconcile the position of a mediator (who has caucused) 

translated into arbitrator as being compatible with observing the rules of natural justice – or 

due process.... If one eliminated the caucusing dimension to mediation, I can see a much 

easier path. Should mediators, translated to arbitrators, do everything in the open and not 

engage in caucusing, the possibility of linking mediation with arbitration seem more 

promising.”(154) Although Shilston now is one of the principal advocates in England for a 

combination of arbitration and conciliation in the form of “Med-arb” or “Arb-med”, he has 

maintained his objection to caucusing. (155) 

The wide-spread opposition in the Common Law countries to private meetings with the 

parties is confirmed by Bühring-Uhle's enquiry, although, in the replies he received, the 

opposition is not as pronounced as one might have expected. 68% of the respondents in the 

United States have found it “inappropriate”, despite both parties' consent, for an arbitrator to 

meet the parties separately to discuss settlement options. In Germany, too, there was 

opposition; 36% of the respondents from that country and 50% of the respondents from the 

rest of continental Europe were against it. (156) 

The present author's enquiry produced a less negative reaction. Most of the respondents 

admitted private meetings, provided the parties had agreed to it. In Hong Kong, the 

agreement of the parties that the arbitrator may act as conciliator according to Sect. 2B of the 

Arbitration Ordinance is believed to imply an authorization for the arbitrator to meet the 

parties separately. (157) A very different situation prevails in India where 

“meeting one party in the absence of another is not permissible: it breaches the rules of 

natural justice as understood in India”.(158) 



In Switzerland where the practice of private meetings with the parties in the context of 

settlement efforts by the arbitrators is not uncommon, the practice nevertheless is very 

controversial, as the discussion at the meeting of the Swiss Arbitration Association, on 8 

September 1995, revealed: Prof. Eugen Bucher, the principal Rapporteur on the subject, was 

strictly against it, but admitted an exception when the arbitral tribunal saw the need to 

convince a party that its position was unfounded; in such a situation, the other party may find 

it acceptable that this be done by the arbitral tribunal without its possibly embarrassing 

presence. Raeschke-Kessler was against it, Blessing supported the practice under certain 

circumstances and Morand saw in it a useful method in the settlement efforts. (159) 

The discussion also revealed that the attitude to private meetings of the arbitrators with 

one of the parties depends to some extent on the practice with respect to discussions about 

legal and factual issues with the parties. Arbitrators who conduct the arbitration in an 

interactive manner and address openly in front of both parties the issues of fact and law which 

are relevant for their decision, see less need for discussing these matters in private meetings 

with one of the parties, when they make a settlement attempt. (160) 

The objections against private conciliation meetings by the arbitrators, in essence, concern 

two aspects: the first relates to the effectiveness of the conciliation and specifically the private 

meetings if the conciliator later may have to decide the case as an arbitrator. The second 

concerns the continuation of the proceedings after a failure of the settlement attempt and the 

use of the confidential information obtained by the arbitrator in private meetings. Both aspects 

pose problems, but it is submitted that these problems are less serious than it might appear 

from the dramatic language sometimes used in their description. 

Concerning the first of these aspects, a party's willingness to inform the conciliator, it must 

be recognized that private meetings with the parties are a regular and important feature of 

conciliation proceedings outside arbitration. Whether and to what extent a party may have 

inhibitions to discuss matters relevant for the conciliation with the person who may later have 

to decide the dispute depends in part and perhaps largely on the manner in which that person 

has conducted the arbitration prior to the settlement meetings. If the arbitrator, during the 

arbitration or during meetings with both parties, has shown that he knows the file and has a 

good understanding of the case and if, in addition, he has shown his discernment in assessing 

the parties' allegations, a party is likely to be more forthcoming with concessions about its 

case. In such a case, the party can expect that the arbitrator has discovered or will discover 

its weaknesses anyway. 



In this context, the case of a contractor has been cited who contests in the arbitration that 

it made mistakes in the design and construction of an industrial plant. During private 

settlement discussions, the contractor then admits engineering mistakes and defects in the 

erection of the plant. (161) Now if the arbitrator knows the file well, he is likely to have 

discovered himself these defects or at least to suspect them. In private discussions, the 

contractor may be prepared to admit the defects, if only to gain understanding and support 

from the arbitrator/conciliator for the principal objectives in the negotiations. The contractor 

may argue: 

“Yes, it is true that these mistakes occurred, as you have noted yourself. But we had to 

contest them since the other side was making exaggerated claims for damages. If the issue of 

damages is handled reasonably, we are prepared to concede this point.” 

The admissions which a party makes in these circumstances to the arbitrator/conciliator 

are not likely to be true “revelations”. It is not very likely that a party will reveal to the 

conciliator very damaging facts which the conciliator had not found out or suspected himself if 

there is the risk that this conciliator later will have to decide the dispute. In so far, the 

arbitrator/conciliator must count with a shortfall of information and frankness compared to the 

conciliator outside the arbitration. 

However, this shortfall of information and frankness often will be compensated, at least in 

part, by the thorough knowledge which the arbitrator will (or should) have gained by the study 

of the file. This knowledge can hardly be matched by a conciliator who spends only a few days 

on the case. Thus the arbitrator/conciliator, in some cases, may have a deeper insight in the 

case as the conciliator outside the arbitration, despite the lower level of frankness. 

On balance, it is probably in situations where the parties do not have to expect the 

conciliator as their future arbitrator that he will receive the better information relevant for the 

settlement. But there seems to be no empirical evidence to measure this advantage and the 

set-off resulting from the more thorough knowledge of the file. It can be assumed that there is 

some information advantage to the conciliator outside the arbitration, but this advantage does 

not appear as dramatic. 

The second aspect concerns the use which the conciliator will make of the confidential 

information in case he returns to his role as arbitrator. This is the true “natural justice” or “due 

process” problem. But the problem, it is submitted, is much less serious than it is often 

described. 



On the one hand, caucusing is not the only situation in which the arbitrator has to 

disregard information received. There are cases where improperly submitted documents or 

argument are rejected or discarded after the arbitrators have taken cognizance of 

them. (162) Furthermore, arbitrators generally are not quite as gullible as the opponents to 

caucusing seem to presume. It is a normal phenomenon for an arbitrator that he receives 

documents and information, for instance with a written statement, of which he takes note and 

to which the other party replies only weeks or months later in the responding statement. The 

arbitrator has read the material with a critical mind and assumes that the other side will have 

counter-arguments against most of what is said in these statements. Why should he react 

differently to information in private meetings where his critical sense is likely to be sharpened 

due to the particular circumstances. (163) 

On the other hand, the nature of the “revelations” should not be forgotten. Two types of 

information should be distinguished: The party may make admissions in private which it does 

not wish the other side to know. Such admissions, or rather a party's reluctance to make them, 

may pose a problem for the effectiveness of the conciliation as it has just been discussed; but 

I find it difficult to see here a “natural justice” problem. The other type of private information 

which a party may communicate to the conciliator consists of allegations favourable to its case 

or detrimental to that of the other party. This type of information does indeed raise the issue 

of natural justice or due process. But what the arbitrator hears are allegations as he has heard 

many before. He can say to the alleging party 

“I will consider it in the arbitration only if the allegation is disclosed to the other side and 

that side is given an opportunity to respond. An allegation not so disclosed will be 

disregarded.” This is a normal process for an arbitrator (164) and, in my opinion, a fully 

satisfactory protection for the other side. 

In conclusion, it may be said that private meetings in a conciliation by the arbitrator risk to 

be not as effective as such meetings can be in a conciliation outside arbitration. But they are 

no serious problem from the point of view of natural justice and due process. If the parties 

agree, there should be no objection of principle against them. This being said, I have a clear 

preference for conducting settlement discussions in the presence of all parties concerned. 

g. After the conciliation 

Obviously, in case of success, a different course of action is required, than that after a 

failure. 



If the conciliation is completed successfully, it is advisable to record the settlement. The 

legal nature and the effects of a settlement have given rise to extensive scholarly writings, 

case law and even some enactments. (165) In an arbitration, the parties and the arbitrators 

may agree on an award by consent which is enforceable like any other award. They may also 

bring the arbitration to an end merely by the withdrawal of the case or a procedural decision. 

These questions are a separate subject which cannot be dealt with here. 

If the settlement attempt fails, the arbitration normally will have to continue. A number of 

procedural decisions will have to be taken for this eventuality. If they have not been taken at 

the beginning of the settlement attempt, they should form the subject of a formal document to 

be issued when the proceedings resume. 

First of all, it has to be decided whether the arbitration is in any way affected by the 

conciliation attempt. In particular, the conciliation may have produced clarification on certain 

points which may be used in the arbitration. In particular, the issues to be decided may have 

been clarified and limited. In some cases, the task of the arbitrators may be reduced to the 

choice between the two last offers in the conciliation. (166) 

It also has to be decided whether, after the failure of the settlement attempt, new 

argument and evidence may by presented or whether the arbitrators must decide the case as 

it presents itself at the end of the settlement attempt. In Germany, the Supreme Court has 

decided that, if its settlement offer has been rejected by the parties, the court may not decide 

immediately but must deliberate anew. (167) 

It has also been argued that, if the arbitral tribunal has made settlement proposals, it may 

not afterwards decide outside the range which it considered with the parties in the settlement 

discussions. (168) It appears doubtful that this conclusion should be correct. If the settlement 

attempt fails, neither the parties nor the arbitrator are bound by their proposals during the 

negotiations. However, the principle of good faith reliance which applies with respect to any of 

the discussions of the arbitrator with the parties must be observed here, too. In other words, 

if the arbitrator has indicated that he intends to decide in a certain manner, without reserving 

his position, the parties should not be prejudiced by a change of mind of the arbitrator. 

With respect to confidential information obtained by the arbitrators during the settlement 

discussions, it is sometimes suggested that the arbitrator may and should forget what he has 

heard in confidential meetings (169) or that the conciliator should decide whether the 

information obtained during the settlement discussions prevents him from continuing as 



arbitrator. (170) It is submitted that the most suitable approach is expressed in the 1990 

Hong Kong Arbitration Ordinance: 

“Where confidential information is obtained by an arbitrator or umpire from a party to the 

reference during conciliation proceedings and those proceedings terminate without the parties 

reaching agreement in settlement of their dispute, the arbitrator or umpire shall, before 

resuming the arbitration proceedings, disclose to all other parties to the reference as much of 

that information as he considers is material to the arbitration proceedings.”(171) 

The provision may cause some inhibitions in private settlement meetings, since a party 

must expect that confidential information will be disclosed in case the conciliation fails; but it 

provides the necessary protection for the requirements of natural justice, due process or, in 

Swiss terminology, the parties' right to be heard in an “adversarial” procedure. 

If these precautions are taken, the award which then will be made, should be safe against 

attack in the courts of the country where it is made and in any country of execution. It is 

submitted that opinions expressed to the contrary are not well founded. (172) 

V. Conclusions and Perspectives: Is There an Expanding Culture Favouring the Combination? 

The combination of arbitration and conciliation is a well established tradition in some parts 

of the world, and in particular in Germany, Switzerland and some neighbouring countries, on 

the one hand, and in the Chinese tradition, on the other hand. It found some application in 

international arbitration. 

In recent years, the practice of combining these two forms of dispute settlement has been 

discovered in the United States where it was described as “Med-Arb” and in other parts of the 

world. Since then, it found some strong supporters. McLaren and Sanderson, for instance, 

argue that 

“Linking the two techniques together creates an ADR dynamic that makes the whole a 

more effective force than the sum of the two components used individually.”(173) Similarly, 

Shilston insists on the savings in costs and the gains in efficiency resulting from this 

combination. (174) 

However, reservations against the combination of arbitration and conciliation remain both 

in the Common Law countries and in other parts of the world. The members of ICCA, 



consulted in the preparation of this Report, have expressed diverging views, the majority 

accepting the combination, if the parties agree. But the support for the proposition was not 

enthusiastic. 

The combination of arbitration with conciliation is no panacea to the complaints against 

some of the developments which, on many occasions, make arbitration a costly, time-

consuming and excessively complex process. Conciliation, as it can usefully be practised in 

arbitration, faces constraints which do not exist, or not in the same form, when it is used 

outside arbitration. Nevertheless, elements of the conciliation process may well be introduced 

in the arbitration process and can bring considerable improvements and, in particular, may 

promote settlement and increase the satisfaction resulting from it. 

The positive response which the combination has found among some arbitration 

practitioners outside the countries of its traditional application is a welcome sign. So are the 

legislative changes in this direction. While these developments, in the present author's view, 

should be welcomed, it appears premature to speak of a trend favouring this combination. The 

debate at the ICCA Conference indeed showed that the combination has its supporters in the 

international arbitration community and meets with reservations from other practitioners. 

However, it appears that the objections to the combination now are less strong than they were 

some time ago and that the opponents are beginning to see that the combination may have 

some merit. In so far one may well speak of a trend, and the ICCA Conference contributed to 

it. 

Now that combinations of arbitration with conciliation become more acceptable and 

possibly may be used more frequently, major efforts must be made to familiarize arbitrators 

with the particularities of proceedings which incorporate elements of conciliation. The debate 

at the ICCA Conference was an important step in this direction but much remains to be done 

for the accomplishment of this challenging task. 
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