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This paper comes a a time when Nigeria as a country is seeking to recharge it's anti
corruption drive by injecting it with new impetus and vigour. It is obvious given the
recent negetive publicity both localy and internationdly that the country needs to teke
radica steps towards cleaning up its image. Such a move is only rationd if the country is
to enjoy international acceptance and regain investor confidence subgtantid effort must
be exeted towards combating corruption, which appeared to have become
intitutionalized. Prof Okonkwo' writes

“In most cases there are existing laws which deal with relevant crimes
but still there was need for legislation to cover the full ramifications of the
crime, plug loopholes, create stringent penalties, provide speedy, effective
and more appropriate procedures, provide specialized institutional
framework for dealing with crimes and importantly to manifest
governments determination and preparedness to do battle with criminals.”

In apparent move to revamp the economy the presdent of Nigerian presented as an
executive hill the anti corruption bill to the Nationd Assembly which subsequently
passed it into law and it became the Corrupt Practices and Other Related Offences Act
2000. It is agang this backdrop tha this paper examines the legd and inditutiona
mechanisms for combating corruption in Nigeria

The inditutiona and legd mechanism for combating corruption does vary from society to
society. Countries usualy would adopt meesures that best suit its locad circumstance in
sfting up anti corruption lavs and mechanisms. In the introduction to the work
“Combating Corruption”? it was stated;

“From a domestic point of view, there are two separate, but
complementary, aspects of the fight against corruption. The first
consists of upstream rules and norms of good behaviour (codes of
conduct, manifestos, declarations) conducive to a corruption free

1 “Legal and Ingtitutional Mechanism Against Corruption In Nigeria® P.1, (Paper delivered at a
Conference on Combating corruption in Nigeria 2001.)

? Combating Corruption: a comparative review of selected legal aspects of state and major
international initiatives W.Paatii Ofosu-Amaah, Rgj Soopramanien, Kishor Uprety



society (preventive approach). The second aspect consists of
anticorruption laws proper (general or specific legidative
enactments), whose purpose is to provide appropriate remedies,
including criminal sanctions and penalties, procedural rules, and
ingtitutional mechanisms as needed, to combat acts of corruption
that have already occurred (curative approach). The first aspect
deals with corruption ex ante; the second agpect deals with
corruption ex post.”

To combat corruption a country must choose an gpproach that suits its economic, socia
and politicd circumstance. The enormity of the problem associated with corruption can
be glimpsed from the globa action agang the maase of corruption. Vaious
internationa  initigtives have been mounted to combat corruption globdly in the last
seven years.

The success of internationd inititives like the fight agang corruption and money
laundering must necessarily be indexed againgt successes & nationd level. Thus loca
initigtives must be as resolute as ther international counterparts. No society is immune
from corruption. Available datigtics tends to suggest that more economicaly advanced
countries are less corrupt than the less developed ones. Sometimes this assumption is
debatable what is however not debatable is the effect of corruption on developing
economies. A World Bank report on corruption put it thus;

“1n many such societies, corruption exacts heavy economic costs, distorts
the operation of free markets, slows down economic development, and
destroys the ability of institutions and bureaucracies to deliver the
services that society may expect. Corruption also casts a negative
influence on the efforts to deal with the incidence of poverty” 3.

To put this paper in its proper context we must begin by defining what “corruption” is. In
its ordinary meaning corruption means the destruction or spoiling of anything. The World
Bank defines corruption as “the abuse of public office for private gain. It involves the
seeking or exacting of a promise or receipt of a gift or any other advantage by a public
sarvant in condderation for the performance or omisson of an act, in violation of duties
required of the office. It may dso involve extortion of monies or theft by public servants
of amounts due or payable to public coffers™.”

In Nigeriathere are severd legidations deding with and defining corruption.

Corruption under the Corrupt Practices Act® is defined as induding bribery, fraud and
other related offences. This definition is no doubt a little vague. Learned author Prof.
Okonkwo® states that ‘corruption’ is an amorphous expresson and that it could however

*ibid at P.1

*ibid P.2

® Corrupt Practices And Other Related Offences Act 2000 (hereinafter referred to as the “Act”)
® Supranote 1 at P.7



be defined to mean to “deflect, to sway, someone from a proper peformance of his

duty””.

Some expeats suggest that there are three forms of corruption; collusve (involving
willing and planned cooperation of the giver and taker), extortionary (implying forced
extraction of bribes or other favours from wvulnerable victims by the authority), and
anticipatory (involving payment of a bribe or presentation of a gift in anticipation of
favourable actions)®.

Usudly legd mechanisms are directed a containing whatever aspect of corruption the
society condders to be most problemaic to it. The quesion of legd mechaniam is
important because corruption invarigbly exiss within a legd framework and it is ether
that such framework is effective in containing corruption or the corruption will invariably
lead to the dedruction of such legd system. It is therefore incontesteble that law is crucid
in the fight againgt corruption. The law provides the framework for dedling with acts that
are conddered illegd or wrong by the particular society. The importance of law in
corruption is demongrated by the heavier punishment imposed for what was termed
judicid corruption in section 116 of the Crimind Code’ than that imposed for similar
offence in section 98 of the same code.

The Corrupt Practices Act creates severa offences deding with corrupt practices. In
sections 8 to 27 the act provides for a platitude of offences. These include offences of
accepting  gratification'®, giving or accepting gratification through an agent'?, fraudulent
acquisition of property'?, fraudulert receipt of property'®, meking fase statements or
returns'?, bribery of public officer'®, use of postion for gratification'®, bribery in relaion

" Aziev. Sate (1973) 1 N.M.L.R.

® Paul Samuel “ Corruption: Who Will Bell the Cat?” Economic and Political Weekly(June 7)
1997

° The Code imposes a punishment of 7 years under section 98 and a maximum of 14 years under
section 116. The Crimind Code provisions on corruption were amended by the Crimina Justice
(Miscellaneous Provisions) Act 1966 by replacing the previous provisions with Sections 98, 98A,
98B, 98C and 98D. In Nigerian it must be noted that there are two principa codes dealing with
crimes, that is the Criminal Code which appliesto the states in southern Nigeria and the Penal
Code which appliesto gtates in the North.

1% Section 8 (1) (a)

" Section 17

'2 Section 12 the punishment for the offence is seven years imprisonment.

*® Section 13
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to auctions'’, bribery for giving assistance in regards to contracts'® and attempt or
conspiracy to commit any of the offences™®.

The first question regarding the offences created under the is are they new offences and if
they are do they sufficiently cover the plethora and hybrid corrupt practices that have
developed over the years and in some cases have been described as having become so
indtitutionalised that they are now taken be part of our every day life.

A generd feature of the offences created by the Act is the fact that they are defined

widdy. For ingtance the offence of gratification by an officid in section 8 is defined thus;
“ Any person who corruptly-

(a) asks for receives or obtains any property or benefit of any kind for himself
or for any other person: or

(b) agrees or attempts to receive or obtain any property or benefit of any kind
for himself or for any other person, on account of-

0] anything already done or omitted to done, or for any favour or
disfavour already shown to any person by himself in the discharge of his
official duties or in relation to any matter connected with the functions,
affairs or business of a Government department, or corporate body or
other organisation or ingtitution in which he is serving as an official; or

(ii) anything to be afterwards done or omitted to be done or favour
or disfavour to be afterwards shown to any person, by himself in the
discharge of his official duties or in relation to any such matter as
aforesaid, is guilty of an offence of official corruption and is liable to
imprisonment for seven years.”

The above provisons highlight how broadly the sections are drawn. The am of the Act is
obvioudy to catch within its ambit dl forms of dishonesty relating to corruption and
dlied offences. Under section 8 aso it is dso provided that once it is shown during the
course of proceedings that any property was or benefit was received by a public officer or
another on behaf of such public officer from a person holding or seeking a contract,
licence, permit or anything whatsoever from the public body or department in which the
public officer serves such benefit property or promise unless the contrary is proved shdl
be presumed to have been corruptly received on account of any of mentioned in section 8
(1) (& or (b). The sum tota of the provisons of section 8 is that where a public officer is
guilty of officid corruption where he receives or induces the giving of any benefit to
himsdf or any other person in the discharge of his officid duty. It is dso immaterid
under that section that the public officer did not do, make or show the act omisson
favour or disfavour in question.

Mogt other provisons of the Act are drafted dong smilar lines. In the contest of a legd
framework for combeting corruption they appear to be sufficiently worded legidations in

*" Section 21

18 Section 22

1% Section 26, this section makes it an attempt to do any preparatory act towards the commission
of any offence under the Act.



the Act for tackling most facets of corruption in pervading public and busness life of the
country.

In section 8 (4) the Act the act seeks to make it unattractive to law enforcement agents
involved in the enforcement of the Anti-corruption Act from using the Act as means of
perpetuating corruption. The section providesthat;

“Without prejudice to subsection (3), where a police officer or other
public officer whose duties include the prosecution, detection or
punishment of offenders is charged with an offence under this section
arisng from-

(a) the arrest, detention or prosecution of any person for an alleged offence;
or

(b) an omission to arrest, detain or prosecute any person for an alleged
offence; or

(c) theinvestigation of an alleged offence,
it shall not be necessary to prove that the accused believed that the offence
mentioned in paragraph (a) (b) (c), or any other offence had been
committed” .

Thus the fact that no offence was committed by the person from whom the gratification
was obtained or tha the officer took the gratification knowing that no offence was
committed is not a defence.

The provison was insarted as a result of our experiences in the past in trying to ded with
any socd madase through specid commissons and bodies The outcome of such
attempts was adways that a new avenue was created for those entrusted with ether
investigating or prosecuting offenders to enrich themsdves and thereby further advance
the cause of corruption.

It is dso important to note that the Act makes it an offence in section 15 for any person
with intent to defraud or conced a crime or frudtrate investigation of a crime to destroy
dter mutilate of fasfy any book, document etc received by him on the account of his
employment or is in his possesson or that of his employer. Thus the Act draws from the
higoricd events in Nigeria where corruption in public offices had been covered up by
deliberate acts of fire or other methods of destruction of evidence.

These provisons reved some of the legd framework contained in the Corrupt Practices
Act for deding with corruption. There however severd other legidaions deding with
corruption in one form or the other. Some these legidations include the Crimina Code
and Pena Codes. Under the Crimind Code chapter 12 covers offences rdating to
corruption. Exiging case law points to difficulty in prosecution experienced under the
Code leading to paucity of convictions. In essence these codes punish smilar acts of
corruption as the Corrupt Practices Act, however the essentid definition of the offences
in the Codes revolve around the word corruptly without defining what amounts to



corruptly. In Biobaku v. Police’®, Bairamian J. held that “corruptly does not smply mesn
improperly and that more is required:

“The mischief aimed at by section 98 of the Criminal Code is the receiving
or offering of some benefit, reward or inducement to sway or deflect a
person employed in the public service from the honest and impartial
discharge of his duties-in other words as a bribe for corruption or its
price.”

The Corrupt practices Act is some improvement on the Code provisons, in that what
amounts to an offence under the Act is easier to discern. Although the Act does use the
world “corruptly” in section 8 it is submitted that what is meant by ‘corruptly’ is clear
form the provisons of the sub-sections of that section. The Act adso does atempt some
generd definition in section 2 where it is dated tha corruption includes bribery, fraud
and other related offences.

The pend Code provisons on corruption are found in sections 115 to 122 and suffer from
amilar criticism as the Crimind Code. Prof Okonkwo is of the opinion that the Pend
Code provisons ae wider, more lucid and less technicad then the crimind code
provisons.

Mogt Nigerian legidaions on corruption have aways generdly focused on corruption in
the public sector with little or no attention being focused on the private sector corruption.
The reason for this had long held assumption that corruption in the public sector is more
damaging to the interest of the country and should therefore be tackled more vigoroudy
than corruption in the private sector. Prof. Okonkwo in his paper stated that section 8 (1)
of the Corrupt Practices Act opens with the phrase “any person” therefore implying that it
applies to both public officers and persons employed in the private sector. He however
criticizes the provison in section 8 (2) Of the same Act relating to presumption of corrupt
gift ancein hisopinion it only affects a public officer.

A UK. Lav Commission report®* has stated that such an assumption was increasingly
becoming unataingble. A commentary on this perception of private sector corruption
stated;

“ There are at least three reasons that account for the growing interest in
corruption in the private sector. First, to suggest that corruption in the
private sector is less serious than corruption in the public sector is to
crate a double standard that is hard to justify on moral, ethical or
economic grounds, and, in so doing send the wrong signals on the moral
standards expected of the private sector.

Second, as more and more public sector functions are being privatised or
taken over by the private sector, the line between the public and private

29 (1951) 20 N.L.R. 30
21 U.K. Law Commission 1997, March 18, Paragraph 6.19-6.21



sectors has become increasingly difficult to draw. Where public utility
entities have been privatised ... there is no apparent reason why
corruption in that sector ought to bee treated less harshly solely because
that sector has been privatised.”

Another reason for the importance of the dedling with the private sector corruption can be
glimpsad from the menace that the “Advanced Fee Frauds’ ak.a 419 had posed to the
reputation of the country with an atendant capitd flight. Not only this to be successful
the scams required to a large extent the participation of certain government officers thus
their corruption was inevitable. The Corrupt Practices Act does cover some aspects of
private sector corruption but they are mostly with giving or receiving as agents of public
officers.

An attempt a tackling the notorious 419 scam was made by the Advanced Fee Fraud and
Other Related Offences Decree. The Decree sought to cover the loopholes inherent in the
exiging crimind Code offences of fraud and obtaining by fase pretences. One of the
important features of that Decree was that it made eaborate provisons on money
laundering of the proceeds of the fraudulent scams. This creates an additiona wegpon in
the fight againgt corruption.

Also the Money Laundering Decre?® is another statute that provides additiond legd
mechanism for combeating corruption. Though the Decree was made with drug trafficking
in mind yet the provisons requiring disclosure of lodgement beyond certain amounts by
banks and other finandid indtitutions”® presents another weapon in the fight against
corrupt practices.

Ancther legidation that provides legd mechanism for combating corruption is the Code
of Conduct for Public Officers®. There are ample provisons here geared towards
accountability in public service and prevention of corruption amongst public servants. In
section 3 the Code of Conduct prohibits maintaining of foreign accounts by public
officers®. Section 6 of Code aso prohibits a public officer from asking for or accepting
property or benefits of any kind for himsdf or any other person on account of anything
done or omitted to be done by him in discharge of his duties. More important perhaps are
the provisions of sections 8 and 9 of the Code of Conduct.

Section 8 provides that, “* No person shdl offer a public officer any property, gift or
benefit of any kind as an inducement or bribe for the granting of any favour or the

? No. 3 of 1995

2% Section 10 Of the Money Laundering Decree provides that “Notwithstanding anything to the
contrary in any other enactment a financia institution or casino shall disclose and report to the
Agency in writing, within 7 days, any single transaction, lodgement or transfer of fundsin excess
of- (8) N500,000 or its equivalent, in the case of an individual; and (b) 2 million Nairaor its
equivalent, in the case of body corporate.

24 Fifth Schedule Part 1 1999 Constitution.

?® This provision has been criticised as not being in tune with modern day reality of global
financia transactions



discharge in his favour of the public officer’s duties’. A generd provison on abuse of
office is contained in section 9 towit “A public officer shal not do or direct to be done, in
abuse of his office any arbitrary act prgudicid to the rights of any other person knowing
that such act is unlawful or contrary to any governmenta policy.” To give teeth to these
provisons section 18 empowers the Code of Conduct Tribund to impose any of the
fallowing punishments for any contravention of the provisons of the code;
(a) vaecation of office or seet in any legidative house as the case may be
(b) disgudification from membership of a legidaive house and from the holding of
any public office for a period notexceeding ten years
(c) saizure and forfeiture to the State of any property acquired in abuse or corruption
of office
It is further provided that none of the above sanctions shdl preclude crimind liagbility
where any crime was committed in addition to breeching the Code.

Apart from creating offences relaing to corruption, Corrupt Practices Act dong with the
other anti-corruption legidations provide various punishments for contravention of those
provison. These punishments include long term imprisonment, fines and forfeltures. The
power to seize propety that is acquired corruptly is contaned in most of loca
legidations deding with corruption apart from the Crimind Code and Pend Code In
section 37 of the Act an officer of the commisson investigating an offence under the Act
who suspects on reasonable grounds that any movable property is the subject matter of an
offence or is evidence reaing to such offence shdl saize such property. Section 45(1)
provides that the charman of the commisson may on information given to him by an
officer of the commisson order the seizure of any property including money in a bank
which isthe subject matter of an investigation.

The court?® may dso in any prosecution for an order the forfeiture of any property which
is proved to be the subject matter of the offence or to have been used in the commission
of the offence where the offence is proved againgt the accused or if not proved againg the
accused the court is satisfied that the accused is not the true and lawful owner of the
property?’. The court may aso where the offence has been proved against the accused
person but the property has been disposed of or cannot be traced the court may order the
accused to pay as pendty a sum equivaent to the amount received as gratificatior?®. The
charman of the commisson is dso empowered by the Act with respect to a seized
property where there is no prosecution or conviction before the expiration of twelve
months from the date of the seizure to apply to a judge of the high court for an order of
forfeiture.

Other notable provisons in Corrupt Practices Act include the power of the high court to
order a legd practitioner to disclose information available to him in respect of any
deding or transaction under investigation relating to property lisble to seizure®. A

% Section 47 (1)

?" Also that no other person is entitled to the property as a bona fide purchaser for value. Section
47 (1) (b) (ii)

%8 Section 47 (2)

29 Section 39



court®® may dso by an order authorize an officer of the commission with respect to a
bank or other financid inditution to exercise dl the powers of invedigation set out in
section 43 (2). These powers include power to inspection of bank documents, account
satements etc.

Other notable provisons in the Corrupt Practices Act relate to evidence. Section 53
provides that once it is proved in any proceedings that a grdification was accepted
obtained solicited given promised or offered or atempted to accept obtain solicit give
promise or offer by or to the accused it shdl be presumed to have been corruptly accepted
given ec unless the contrary is proved®. Thus the onus is shifted to the accused to
disprove corrupt intent. There is dso in the Act what is cdled public corroboration to the
effect that once it is proved in relaion to an offence under section8 to 19 that at or about
the time of the aleged offence or theresfter the accused or any reative or associate held
property which he is unable to give satisfactory account how he came into its ownership
possession or custody or entered into any dedling for acquisition of property and is unable
to account for the consderation for which it was acquired the evidence in relation thereto
shdl be presumed to corroborate any evidence relaing to the commission of the offence.

INSTITUTIONAL MECHANISMS

The Corrupt Practices and Other Related Offences Act establishes a Commission known
as the Independent Corrupt Practices and Other Reated Offences Commisson under
sction 1 of the Act. The qudification and compostion of the thirteen member
Commisson is provided for in section 2 of the Act. The Act essentidly provides the
members of the commisson shdl be members of proven integrity. They are to be
gppointed by the presdent subject to confirmation by the Senate. It is the duty of the
commisson as espoused in section 6 of the Act to receve complaints investigate and
prosecute offenders. Thus the Commisson is a the thrus of Nigeriads fight agang
corruption. Their duties are not just limited to the above section 6 dso places the duty of
supervisng the review of practices and procedures of public bodies where in the opinion
of the Commission it aids or fadilittes corruption™. Also the commission is to advice
and as5g any officer agency or paragatd on way of éiminaing or minimizing fraud or
corruption®. Educate the public on and againgt bribery corruption and related offences
and to enlist and foster public support in combating corruptior™. The agency in charge of
combating corruption is as important as the laws it seeks to enforce, because the success
or othewise of the laws depend largdy on the activities of such an agency. The
Commisson from the Act provisons has enough legd mandate for the purpose of
effectively combating corruption. The officers of the commisson ae given sSmilar
powers of arrest and prosecution as the police®. Their powers are in lot of cases far wider

%% Section 43 (1)

3! Section 53 (2) (3) and (4) making further presumptions as to motive, value of consideration and
custom officers.

%2 Section 6 (b)

33 Section 6 (¢)

% Section 6 (d) and (€)

% Section 5 (1)
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than that of the regular police force. Not only can they inquire into things that the police
had no access to the also have powers of seizure of properties suspected to be subject
matters of an offence. Our Commission is Smilar in many respects to other specidized
corruption investigation agencies worldwide.

The success of the Commission to a large extent depends on the public perception of it,
as has been stated;

“ The public must also be assured that the fight against
corruption is in the hands of a thoroughly reliable agency.
The organisation charged with this important responsibility
must be beyond reproach.” *

It has been sad that corruption invedigation is an expensve undertaking, requiring
consderable resources, which very few developing countries care to afford. It may not be
wrong to say tha Nigeria in the past was not in a dissmilar position. However it is hoped
that the renewed drive againgt corruption will bring with and added enthusasm to deploy
ressonable funds towards combating corruption. Public distrust againg government anti
corruption crusades must further be destroyed by not just the gppointment of credible
Nigerians to the Commisson as indeed evidenced by the cdibre of those presently in the
Commisson the government must go further to provide the commisson with adequate
and real independence and resources. Indeed a World Bank report has stated;

“ Although there is no compelling reason to assume that political leaders
are the main source of corrupt practices, let alone the only source, thereis
a real perception-at least in the eyes of the public-that, along with other
public officials, they rank among the chief perpetrators of corruption
offences and other economic crimes, if only because of the power they
wield and, more important, their ready accessto public funds.” *’

Some other inditutiond mechanisms in the fight agang corruption include the
requirement under the Act for the designation of specid courts® for the purpose of
dedling with corruption cases. It is hoped that the cregtion of such specid courts will leed
quick disposa of cases dedling with corruption.

Another agency whose exigence is important in the fight agangt corruption is the Code
of Conduct Tribuna®®. The tribuna had over the years been ineffective. It is hoped that

with the advent of democracy the tribund will come dive to fulfil its condtitutiond role.

% “The Experience of Hong Kong, China, in Combating Corruption B.E.D.de Speville, Curbing
Corruption —Toward a Mode For Building National Integrity, Pg.53

Members of Hong Kong's ICAC are very well paid because the government recognises that a
poorly paid civil servant particularly a poorly paid corruption fighter is more vulnerable to the
temptation of a bribe than one paid generoudly.

%7 supra note pg.47

%8 Section 61 (3) such court is to hear exclusively corruption cases.

%9 Sections 15 to 18 Fifth Schedule Part 1 1999 Constitution
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On a generdly note it must be noted that though the Corrupt Practices Act has made
dsrong legidative reform but there Hill exits some aspects of corruption that have not
been aufficiently dedt with in Nigeria For indance there is the need to make provisons
that will adequatdy ded with possesson of unexplaned asssts and maintaining an
unrelated standard of living.

In concluson the effectiveness of any framework for combating corruption depends
largely more on political will than the legd framework. It has been suggested that over
reliance on legd remedies is not an effective corruption combating Strategy. In fact it has
been daed that “too much reliance on enforcement leads to represson, abuse of

enforcement power, and the emergence of further corruption” .

It is ds0 hoped that the Internationd community will give Nigeria a chance by assding
its economic policies s0 as to enhance the standard of living of its people as it is well
known that the economy does play a large role in how the society responses to corrupt
practices. Public servants must be empowered in a manner that they will not be easly
susceptible to corruption. Also the Internationad community must ensure that they are not
havens for hiding looted funds by corrupt government officids. Not only must they
discourage such activities they must ensure that they cooperate with law enforcement
agencies seeking to prosecute such offenders.

40 Supra note 31 Pg.98



