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DUE PROCESS IN NIGERIA'S ADMINISTRATIVE LAW SYSTEM:
HISTORY, CURRENT STATUS AND FUTURE by Oneyebuchi T.
Uwakah. Maryland: University Press of America, 1997. 236 pp. Cloth: ISBN
0-7618-0764-0.

Reviewed by Gerald J. Russello, New York, New York.

The subject of this book is potentially of great interest. Nigeria has had a stormy history
since gaining independence from the United Kingdom in 1960, suffering from a brutal
civil war, several periods of martial law and five military coups in the three decades prior
to 1996. However, its size and economic resources make Nigeria a strong presence in
African affairs and of continued interest to the international political and business
communities. As a result of this history as a colony and as a struggling new nation, the
Nigerian legal system is similarly complex. Islamic law and the customary law of the
indigenous peoples have places alongside the British common law system inherited from
the colonial period as tools available to Nigerian judges for governing disputes. The
Nigerian legal profession has also been influenced, in the areas of due process and civil
rights, by the practice of American constitutional law. Further, the country is just now
making a transition to what hopefully will be a more democratic system based on the rule
of law.

However, in grappling with such a large subject, this review of the history and future of
due process in Nigeria attempts to do both too much and too little. Uwakah begins with a
broad overview of the medieval English background to the concept of due process (6), as
well as a summary of the American Administrative Procedures Act of 1946 (13). While
perhaps helpful to a Nigerian audience, the discussion is too abbreviated to be
satisfactory to scholars more familiar with these subjects. More seriously, Uwakah does
not connect these sections to the later narrative. We are not told, for example, whether
Nigeria has adopted a version of the APA or what influence, if any, that statute has had
upon Nigerian administrative law. Indeed, there is not much discussion of Nigerian
administrative law at all. Uwakah prefers to concentrate on issues that raise more
fundamental due process concerns, such as criminal procedure rights. While
understandable, given the treatment of these rights by successive Nigerian governments,
this focus does not fulfill the promise of the title.

The remaining chapters are presumably aimed more at a non-Nigerian audience. Uwakah
devotes a chapter each to Nigerian customary law, Islamic law, the common law and
martial law, "Nigeria and Civil War," and the Nigerian economy, including a discussion
of rates of oil production. Uwakah also includes a chapter of "Case Studies," which are
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case summaries (largely of fair hearing and habeas corpus cases), and a set of interviews
he conducted with practitioners and judges about their experiences with due process in
the Nigerian courts. The final chapter lays out Uwakah's recommendations for preserving
due process.

The treatment of these different areas is uneven. The text may have been better served,
for example, by devoting more space to drawing out the connections between political
history and the court decisions impacting due process. The discussions of economics,
while putatively aimed to demonstrate how government policy has created income
disparities between urban and rural Nigerians, does not lead Uwakah to analyze the
connections between these policies, Nigeria's fundamental laws and court decisions
upholding individual rights in the economic context. Rather, we read Uwakah's
conclusion that due process "would satisfy [sic] only if the government provided its
citizens equal employment opportunities, equal pay for equal jobs and qualifications, and
equal access to welfare programs, no matter where citizens reside" (168). However, this
conclusion is not grounded in any legal decisions or customary rights, whether Nigerian
or otherwise. Similarly, the opinions offered by his interview subjects, while fascinating,
are only loosely tied together with the other sections in the volume.

Drawing upon British and American precedents, Uwakah concludes that, at a minimum,
due process requires notice and a hearing before being deprived of certain fundamental
rights by the government (47). However, Uwakah never spells out clearly how the
Nigerian courts have defined the rights that due process guarantees, though he seems to
imply that they are coextensive with those guaranteed under the British and American
systems (which, of course, differ from each other). Nor he does mention, until page 119,
that "the validity of a decree or an edict cannot be questioned or challenged by any court
of law in Nigeria." The military governments of Nigeria had often established military
tribunals that operated parallel to the civilian courts. These tribunals, through devices
such as "ouster" clauses depriving the civilian courts of jurisdiction over a wide range of
criminal offenses or other transactions, were free to disregard the procedural safeguards
inherited from the common law or customary systems, and their decisions were immune
from appeal (123). While Nigeria is now moving towards a more democratic system, the
legacy that this system has left behind could have been more fully analyzed.

Such limitations on enforcing due process through the courts would seem the most
appropriate center of a study on due process, especially since, except for recent years, the
military has governed Nigeria almost continually since its independence. Other scholars,
such as Okechukwu Oko (1997), have noted that decades of military rule have reduced
the role of lawyers seeking to enforce procedural protections, both through the creation of
separate tribunals (where the benefit of counsel is generally prohibited) as well as direct
harassment and persecution by the government. While Uwakah does not condone the
military's abuse of process and disregard for the rule of law, stating that "[t]he extent to
which the martial-law system in Nigeria fulfills [the] due-process requirements leaves
much to be desired" (125), he does not address the difficulties of creating a legal structure
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that respects due process within a martial law state. His recommendations for restoring
due process include a call to restructure the tribunal system, allowing review by a civilian
court (208), but the exact contours of such a system, and their differences from the
civilian system already in place, he leaves to "statesmanship of a high order" (125).

Other parts of DUE PROCESS are more valuable. There is a useful overview of the
Nigerian court system, displayed as well in an appendix in graphic form. His examination
of the indigenous legal systems is informative, as is his explanation of the interplay
between these structures and what remains of the British system. His discussion of the
process of resolving the conflicts that arise among the multiple Nigerian systems may be
the best part of the book. Every Nigerian court can enforce a native law or custom, even
if unwritten, and statutory provisions govern the method of deciding which native law or
custom should apply, or whether the adopted common law rule should apply in
preference to native laws or customs (98-99). The Islamic courts are almost completely
separate from other Nigerian courts, and govern a range of disputes, such as marriage,
divorce, and certain property disputes, in the largely Moslem northern areas. The body of
law developed by the Nigerian courts to resolve the many issues that arise when different
systems may apply, some of which Uwakah addresses, could be a resource for other
countries confronted with similarly pluralistic circumstances.

Uwakah finds serious due process problems with the current arrangements for resolving
conflicts, insofar as a party may feel at a disadvantage because of an unfamiliar or
unexpected law being applied to the party's case. Uwakah concludes that "it would be
better and fairer to weigh the two conflicting customary-law systems on a scale of
equality, and to apply the one whose substance, in terms of justice, equity, and good
conscience, outweighs the other" (108). Unfortunately, Uwakah does not discuss the
standards by which a Nigerian court would be able to weigh the justice or equity of
competing systems. As for the application of British law to controversies between
Nigerians, Uwakah seems to suggest that it be discarded, as "only the Nigerian customary
law system, administered by Nigerians, could effectively protect the due-process rights of
Nigerians" (109). He comes to this conclusion despite his earlier statement that the
protections provided by customary law and British law 1.e., notice and a hearing, were
similar (55-56), and despite his conclusion that a "mix" of systems would be the best
alternative for Nigeria (210).

Uwakah has provided a handbook of current problems in the application and stability of
due process in Nigerian law. While flawed, those who have little background knowledge
of the Nigerian system may find the book of use, though additional reading may be
needed to supplement Uwakah's account.
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