IN THE HIGH COURT OF JUSTICE
IN THE BENIN JUDICIAL DIVISION
HOLDEN AT BENIN CITY
BEFORE HIS LORDSHIP, HON.JUSTICE P.A.AKHIHIERO,
ON MONDAY THE
10" DAY OF JUNE, 2024.

SUIT NO. B/29"/2024

IN THE MATTER OF THE APPLICATION BY LAURA MATT-OKONOBOH
SUING THROUGH HER BEST FRIEND MISS GERMAINE IMHANYEHOR
FOR AN ORDER FOR THE ENFORCEMENT OF HER FUNDAMENTAL
RIGHTS UNDER THE CONSTITUTION OF THE FEDERAL REPUBLIC OF
NIGERIA 1999 (AS AMENDED)

BETWEEN:
LAURA MATT-OKONOBOH ----=--emememmmm e APPLICANT
(Suing through her best friend)
MISS GERMAINE IMHANYEHOR
AND
MR. MATHIAS OKONOBOH -----=--==-mmm e RESPONDENT

RULING

This 1s a Ruling in respect of an application for the enforcement of Fundamental
Rights brought pursuant to pursuant to Section 33 of the Constitution of the
Federal Republic of Nigeria 1999 (as amended), Section 21 of the Childs Rights
Act LFN 2004, and Articles 5, 6, 9, 10, 12(1) of the African Charter on Human
and People Rights (Ratification and Enforcement) Act Cap A9 LFN 2004 and



under the inherent jurisdiction of this Honourable Court. The application is praying
the Honourable Court for the following reliefs:

1. AN ORDER of Court granting the applicant the right to travel outside the
shores of Nigeria through the aid of her mother MISS GERMAINE
IMHANYEHOR for medical treatment;

2. A DECLARATION of Court that the applicant has the constitutional right
to life as enshrined under the constitution of the Federal Republic of
Nigeria 1999 (as amended);

3. A DECLARATION of Court that the grant of right to life of the defendant
supersedes the interest of the defendant to enjoy the visitation right and
access of the defendant to the applicant (sic);

4. A DECLARATION of Court that the grant of the right of the applicant to
travel outside the shores of Nigeria to seek better medical treatment
through her mother (best friend) is not in violation of the Order of the
High Court of Justice, Afuze Judicial Division, Afuze in the case of MRS.
GERMAINE MATT-OKONOBOH vs. MR. MATHIAS OKONOBOH in
Suit No: B/328°/2015 made on the 18" day of January, 2017; and

5. And for such further or other order(s) as this Honourable Court may deem
fit to make in the circumstances.

In support of the application, the Applicant filed a 25 paragraphs affidavit and a
written address of his counsel.

In the Applicant’s affidavit in support of this application, the Applicant narrated
the events that culminated in the filing of this application.

The Applicant initiated this application through her mother (best friend) Miss
Germaine Imhanyehor, who is presently taking care of her.

According to the Applicant, her mother was previously married to the Respondent
until they were divorced in a suit filed at the Afuze High Court. She alleged that
she is the only child from that marriage and was born as a sickle cell patient and
has been facing a series of health challenges as a result of her genotype.

According to the Applicant, right from her birth up till now, only her mother has
been responsible for her medical wellbeing, the Respondent has never showed any
care or concern.



She alleged that sometime last year with the effort of her mother, she was
examined at a medical facility in Nigeria where she was referred to seek better
treatment abroad for her sickle cell diagnosis. A copy of her medical report was
attached to the supporting affidavit as Exhibit “B”.

She said that her health situation is deteriorating every day and that there is an
urgent need for her to travel out of the country for better treatment. She said that
she requires a court order to enable her obtain a visa to travel abroad for her
medical treatment to enforce her Fundamental human right to life.

In support of this application, the learned counsel for the Applicant, A.C.
Okhidemeh Esq. filed a written address which she adopted as her arguments in
support of the application.

In her written address, the learned counsel formulated two issues for determination
as follows:

1) Whether the action of the Respondent’s refusal to allow Applicant’s
Mother Miss Germaine Imhanyehor in whom custody was legitimately
granted to by the Court in the case of Mrs. Germaine Matt-Okonoboh vs.
Mr. Mathias Okonoboh in Suit No: B/328/2015 to travel with the
Applicant with a view to undergo better medical treatment abroad did not
amount by Respondent’s conduct a violation of fundamental Rights of the
Applicant; and

2) Whether the Applicant is entitled to the reliefs sought in this application.
In her written address, the learned counsel argued the two issues seriatim.
ISSUE 1I:

Arguing Issue One, the learned counsel submitted that the Applicant’s right to life
is guaranteed under Section 33 of the Constitution of the Federal Republic of
Nigeria (1999) as amended which provides as follows:

“33. Right to Life

(1) Every person has a right to life and no one shall be deprived intentionally of
his life, save in execution of the sentence of a court in respect of a criminal
offence of which he has been found guilty in Nigeria.”

Counsel submitted that this right is sacrosanct so the actions or inactions of the
Respondent should not be allowed to deprive the Applicant of her sacrosanct right
to life. She maintained that the Constitution of the Federal Republic of Nigeria
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1999 is supreme and its provisions are binding on all persons and relied on the case
of F.R.N VS IFEGWU (2003) 15 N.-W.L.R (PART 842) PAGE 113.

She submitted that any person who alleges that any of the provisions of Chapter
IV of the Constitution of the Federal Republic of Nigeria, 1999 has been is being
or likely to be contravened in any state in relation to him may apply to a High
Court in that state for redress and she referred the Court to section 46 (1) of the
Constitution of the Federal Republic of Nigeria, 1999 (As Amended) and Order 2
Rule 1 of the Fundamental Rights (Enforcement procedure) Rules, 2009.

Counsel also relied on the following cases: ABCHA VS. FAWEHINMI (2006) 6
NWLR (PT. 600) PAGE 228; and ORUK ANAM L.G. VS IKPA (2003) 12
NWLR (PT. 835) PAGE 558 @557PARAGRAPHS C-G, RATIO 5.

ISSUE 2:

On Issue 2 learned counsel submitted that the Applicant is entitled to the reliefs
sought in this application because the interest of the Applicant is paramount.
Counsel also relied on the provisions of the African Charter on Human and
Peoples’ Right (Ratification and Enforcement) Act and Article 16D of The
Convention on the Elimination of all Forms of Discrimination against Women
(CEDAW).

Counsel posited that from the affidavit evidence of the Applicant, the Applicant
has shown that her mother has been her sole source of care and livelihood which
has never been exemplified in any way by the Respondent.

She submitted that as a result of his nonchalant attitude, the Respondent is
disempowered from taking a decision about the life and continuous existence of
the Applicant.

Counsel posited that in the divorce Petition, the Afuze High Court granted custody
to the Applicant’s mother and by granting this application, this Court will be
fulfilling the judgment of the Afuze High Court.

Finally, she urged the Court to grant the application.

I have carefully examined all the processes filed in this application together with
the submissions of the learned counsel for the Applicant. The issues formulated by
learned counsel are quite germane to the just determination of this application.
However, I have condensed the issues into a sole issue for determination as
follows:



Whether the Applicant is entitled to the Reliefs claimed in this Application for
the enforcement of her fundamental rights?

I will proceed to resolve the sole issue for determination. The facts put forward by
the Applicant in this application are uncontroverted. It is settled law that when a
Respondent fails to file a counter affidavit, he is deemed to have admitted the facts
contained in the affidavit in support of the application. See: Nwosu V Imo State
Environmental Protection Agency 1990 2 NWLR (Pt.135), 688; and Egbuna V
Egbuna 1989 2 NWLR (Pt. 106) 773, 777.

On the above authorities, the Respondent is deemed to have admitted all the facts
as contained in the Applicant’s affidavit in support of the application. The facts
reveal very clearly that the Applicant who is a sickle cell patient is in urgent need
of better treatment abroad to alleviate her plight.

From the undisputed facts contained in the Applicant’s affidavit, the ailment of
sickle cell is a life threatening ailment. This application is to enforce the
Applicant’s right to life as guaranteed by the Nigerian Constitution. The right to
life is both sacred and sacrosanct. It is the highest and most important of all the
fundamental rights of the Citizen as constitutionally guaranteed by Section 33(1)
in Chapter IV of the Constitution of the Federal Republic of Nigeria 1999 as
amended, which provide thus: 33 (1): Every person has a right to life and no one
shall be deprived intentionally of his life, save in execution of the sentence of a
Court in respect of a criminal offence of which he has been found guilty in
Nigeria." See the cases of IGP & ORS V. IKPILA & ANOR (2015) LPELR-
40630(CA) (PP. 50-52 PARAS. E); and C.O.P TARABA STATE & ANOR V.
DABO & ANOR (2019) LPELR-47215(CA) PP. 20 PARAS. D.

From the facts disclosed in the supporting affidavit, the Applicant is entitled to the
reliefs claimed in this application to enable her travel out of the country to carry
out some medical procedures to safeguard her life from her life threatening
condition as a sickle cell patient.

Furthermore, I am of the firm view that the Applicant’s right to life which is
guaranteed by section 33 of the 1999 Nigerian Constitution supersedes the right to
access granted to the Respondent in the Divorce Suit determined by the Afuze
High Court because the Applicant must be kept alive before the Respondent can
exercise his right to visit her.

Sequel to the foregoing, the sole issue for determination is resolved in favour of the
Applicant. Consequently, the application is granted as follows:



1. AN ORDER of Court granting the Applicant the right to travel outside the
shores of Nigeria through the aid of her mother MISS GERMAINE
IMHANYEHOR for medical treatment;

2. A DECLARATION of Court that the Applicant has the constitutional right
to life as enshrined under the Constitution of the Federal Republic of
Nigeria 1999 (as amended);

3. A DECLARATION of Court that the grant of a right to life of the
Applicant supersedes the interest of the Respondent to enjoy the visitation
right and access of the Respondent to the Applicant; and

4. A DECLARATION of Court that the grant of the right of the Applicant to
travel outside the shores of Nigeria to seek better medical treatment
through her mother (best friend) is not in violation of the Order of the
High Court of Justice, Afuze Judicial Division, Afuze in the case of MRS.
GERMAINE MATT-OKONOBOH vs. MR. MATHIAS OKONOBOH in
Suit No: B/328°/2015 made on the 18" day of January, 2017.

Hon. Justice P. A. Akhihiero

JUDGE
10/06/2024
COUNSEL:
1. A.C. Okhidemeh ESq............c.ccccovuviiuiiiiiiiiiiiiniiiniiiniiinininnnn Applicant
2. Unrepresented............c.covvvuiiiiiiiiiiiieiiiiiieiiiiiiiiniiiniineenns Respondent



