IN THE HIGH COURT OF JUSTICE
IN THE BENIN JUDICIAL DIVISION
HOLDEN AT BENIN CITY
BEFORE HIS LORDSHIP, HON.JUSTICE P.A.AKHIHIERO,
ON FRIDAY THE
4™ DAY OF AUGUST, 2023.

BETWEEN: SUIT NO. B/571/2023

L MR. OSAMUYI JEFFREY EDOSA

2. MR. NOSAKHARE GEORGE EDOSA
(Suing for themselves and on behalf of other CLAIMANTS/
Children and Beneficiaries of the Estate of APPLICANTS
LATE CHIEF (DR.) GODWIN EDOSA.

AND

~

THE GOVERNOR OF EDO STATE N
2. THE ATTORNEY GENERAL AND
COMMISSIONER FOR JUSTICE,EDO STATE
(Both of c/o Ministry Justice, Secretariat Complex

Benin City) DEFENDANTS/
3. EDO STATE GEOGRAPHICAL INFORMATION RESPONDENTS
SERVICE (EDOGIS)

(No. 102, Sapele Road, Benin City)
oth of c/o Ministry Justice, Secretariat Complex ~_/

RULING
This is a Ruling on a Motion on Notice dated 23" and filed on the 30" of
June, 2023 brought pursuant to Order 40 Rules 1, 2 & 3 of the Edo State High
Court (Civil Procedure) Rules, 2018, and under the inherent jurisdiction of this
Honourable Court.
By this application, the Claimants/Applicants are praying this Honourable
Court for the following orders:



An order of interlocutory injunction restraining the
Defendants/Respondents, their agents, servants and or privies or howsoever
called from forcibly entering unto Claimants/Applicants parcel of land with the
improvement thereon, trespassing on or carrying out any activities whatsoever or
altering the structural character or topography or exercising any form of
possessory rights over Claimants’ piece or parcel of land with the improvements
thereon, lying and situate at Ward 17/H, Benin-Sapele Road, Benin City, which
said property is particularly described and delineated in Survey Plan No.
SUA/ED2002/010 made on the 3 day of July, 2002 and is Registered as
Instrument No. 27 at Page 27 in Volume 930 now kept in the EDOGIS Lands
Registry in the Office at Benin City, pending the hearing and determination of
the substantive suit.

And for such further order(s) as this Honourable Court may deem fit to
make in the circumstances of this case.

The motion is supported by a 36 paragraphs affidavit and a Written Address
of the learned counsel for the Applicants.

At the hearing of the application, the learned counsel for the
Claimants/Applicants Prince C.B. Ogiegbaen adopted his written address as his
arguments in support of the motion.

In his written address, the learned counsel for the Applicants formulated a
sole issue for determination as follows:

“Whether this Honourable Court has the powers to grant the orders sought?”

Arguing the sole issue for determination, the learned counsel posited that the
principles governing the grant of an interlocutory injunction are as follows:

1) The party applying for an order of interlocutory injunction must show that
there is a serious question to be tried and a legal right to be protected;

2) That the balance of convenience is in favour of the Applicant;

3) That the Applicant will not be adequately compensated by the award of
damages; and

4) That Applicant must give undertaking as to damages in the event that the
order of injunction was wrongly made.

In support of the above principles counsel relied on the following cases:
Agbogu v. Okoye (2008) All FWLR pt. 414 at pg. 1494 particularly at pg. 1497;
Akapo v. Hakeem Habeem (1992) 6 NWLR pt. 247 at pg. 266; and Obeya
Memorial Hospital V A.G Federation (1987) 3 NWLR pt. 60 at pg. 325.



Thereafter, the learned counsel articulated his arguments on the principles
seriatim.

THAT THERE IS A SERIOUS QUESTION TO BE TRIED AND A LEGAL
RIGHT TO BE PROTECTED.

Here counsel submitted that the Legal rights of the Claimants/Applicants can
be gleaned easily from paragraphs 8, 9, 10, 11, 12, 13, 14 and 15 of the
Claimants/Applicants affidavit in support of this motion and from Exhibits “A”,
“B”, °C”, “D”’, “E’’ and “F’ attached to the affidavit.

He said that Exhibit “A” is the Claimants/Applicants Grant of Oba’s
Approval for Building Plot of Land measuring approximately 500 feet by 500 feet
dated the 22" day of October, 1962 and approved by His Majesty on the 3™ day of
December, 1963. That Exhibit “B” is the Certificate of Transfer of parcel of land
measuring 200 feet by 500 feet in favour of MR. AUGUSTINE O. OBASUYI
dated the 16™ day of July, 1964 while Exhibit °C”’ is the Grant of Oba’s
Approval for Building Plot of Land in favour of the said MR. AUGUSTINE O.
OBASUYI dated the 17" day of July, 1964 and approved by His Majesty on the 8"
day of October, 1964. Exhibit ¢’D’’ is a Registered Conveyance of parcel of land
measuring 200 feet by 200 feet between His Highness AKENZUA II, C.M.G.,
OBA OF BENIN and MR.AUGUSTINE O. OBASUYI dated the 21* day of July,
1970 and Registered as Instrument No. 14 at Page 14 in Volume 92 now kept in
the EDOGIS Lands Registry in the Office at Benin City and Exhibit ’E’’ is the
Consent for subsequent transaction between MR. AUGUSTINE O. OBASUYI and
ENGR. FESTUS OMOROSE EVBUOMWAN dated the 15™ day of December,
1977 and Registered as Instrument No. 22 at Page 22 in Volume 930 now kept in
the EDOGIS Lands Registry in the Office at Benin City. Exhibit “’F’’ is the
Consent for subsequent transaction between ENGR. FESTUS OMOROSE
EVBUOMWAN and CHIEF (DR.) GODWIN EDOSA dated the 28" day of
February, 2003 and Registered as Instrument No. 27 at Page 27 in Volume 930
now kept in the EDOGIS Lands Registry in the Office at Benin City.

Counsel submitted that the prevailing authority now is that in establishing
that there exists a legal right in an Application for Interlocutory Injunction the
Applicant need not establish a prima facie case, it is sufficient if they show that
there is a serious question to be tried or as often put a triable issue at the
substantive stage of the Suit. See Agbobu v. Okoye (Supra) ratio 6.

He submitted that by paragraphs 18, 20, 21, 22, 23, 24 and 25 of the
Claimants/Applicants affidavit in support of this motion, the 1% Defendant
purportedly revoked their Statutory Right of Occupancy vide a Publication on Page
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26 of the Vanguard Newspaper of Thursday, the 2™ day of March, 2023, whereas
the name on the said Notice of Revocation and the particulars of the property
thereof belongs to one MRS. MARY OGHOMWENYEMWEN AROKO with the
Survey and Registration particulars stated as Survey Plan No. SEA/ED/500/98
annexed to Certificate of Occupancy No. EDSR 13485 dated the 26™ day of
October, 1999 and Registered as Instrument No. 7 at Page 7 in Volume B.197 of
the EDOGIS Lands Registry.

He said that the Claimants/Applicants are contending that the
aforementioned Name, Survey and Registration particulars specifically mentioned
in the said Notice of Revocation under reference is distinct and different from the
Survey and Registration particulars of their said parcel of land.

In support of this argument, the Claimants/Applicants have attached the said
Notice of Revocation to their Affidavit in Support of their Motion on Notice which
is Exhibit °G”’.

He contended that before the purported Revocation of their Certificate of
Occupancy and the alleged acquisition of their parcel of land with the
improvements thereon, no valid Notice was given to them as envisaged by the law
empowering the 1% Defendant to act on that behalf. That the Defendants
deliberately and mischievously omitted particulars of their Registered title in their
said Publication so as to surreptitiously and under subterfuge take possession of
their said property without Notice to them and without their knowledge and
without providing any room for negotiation with respect to adequate compensation
for the said property.

He further contended that despite the facts that these anomalies and
inconsistencies were brought to the attention of the Defendants, they proceeded to
issue a Notice dated the 16™ day of May, 2023 to the Claimants requesting them to
vacate and give up possession of the said property on or before the 30™ day of
May, 2023 whilst still mischievously addressing same to the said MRS. MARY
OGHOMWENYEMWEN AROKO who is neither the owner or occupier of the
property sought to be Revoked and compulsorily acquired. The said Notice is
attached to Claimants/Applicants Affidavit in support of this Motion as Exhibit
"H”-

He submitted that in furtherance of the Defendants determination to
compulsorily acquire the Claimants/Applicants said parcel of land with the
improvements thereon by a defective Notice of Revocation which was never
served on them, the 1% Defendant through Officials and Agents of the 3™
Defendant proceeded to forcibly enter the said parcel of land sometime in
February, 2023 and started resurveying same and laying new Beacon Nos on the
perimeters of the land.



He submitted that the actions of the Defendants if not urgently restrained by
an Order of this Honourable Court, would ultimately allow the Defendants to make
good their threat of taking over the property viet armis (by force and arms) and in
the process permanently alter the structural character and topography of the land
and pull down the improvements thereon.

Counsel submitted that Government however powerful, must submit itself to
the due process of law, otherwise society would easily degenerate back to the
Hobesian state of nature, where life was short, nasty and brutish.

THAT THE BALANCE OF CONVENIENCE IS IN FAVOUR OF THE
APPLICANTS

He submitted that the balance of convenience is in favour of the
Claimants/Applicants as the Claimants and their Predecessor-in-title have been in
effective and constructive possession, use and quiet enjoyment of the said property
without let or hindrance from anybody whatsoever including the Defendants since
2003 when he acquired same. These averments are contained in paragraphs 8, 9,
14, 15 and 16 of Claimants/Applicants Affidavit in support of the Motion.

He further submitted that as against the Defendants who have control over
practically all the lands in the State and could decide to use any for the stated
purpose in the defective Revocation Notice Published in the Vanguard Newspaper
of the 2™ day of March, 2023; the Claimants stands to suffer more inconvenience
if the Defendants are allowed to violently and forcefully taking over Claimants
piece and parcel of land, decimating same and in the process altering its structural
character and topography if not urgently restrained by an Interlocutory Order of
this Court.

THAT THE APPLICANTS WILL NOT BE ADEQUATELY
COMPENSATED BY THE AWARD OF DAMAGES.

He submitted that the Claimants/Applicants cannot be adequately
compensated in damages if the Defendants are allowed to make good their threat of
taking over the Claimants parcel of land by mobilizing security agents and
Government thugs to the property, and pulling down the improvements thereon,
which property the Claimants are sentimentally attached to as it is the very land
upon which their late Father initially started the Transport Line GODDY EDOSA
MOTORS.

He submitted that the impending actions of the Government if not urgently
restrained by an Interlocutory Order of this Court, would have the effect of



irreversibly altering the structural character of the land and to foist on them a
situation of fait accompli.

He submitted that where there exists a threat to the radical alteration or
structural character or topography of a land, an order of interlocutory Injunction
will be appropriate in the circumstances to maintain the status quo pending the
final determination of the competing rights of the parties. See the case of
Akpughunum v. Akpughunum (2007) All FWLR pt. 376 at pg 746 particularly at
pg 784 ratio 3.

He maintained that the status quo to be preserved is the status quo that
existed before the threatened act or act of the Defendants in seeking to forcibly
enter Claimants/Applicants parcel of land and he cited the case of Agbogu v.
Okoye (Supra) ratio 13.

THE APPLICANT MUST GIVE UNDERTAKING AS TO DAMAGES IN
THE EVENT THAT THE ORDER OF INJUNCTION WAS WRONGLY
MADE.

Counsel posited that the Claimants/Applicants have given an undertaking in
paragraph 34 of the affidavit in support of this motion to indemnify the Defendants
in damages in the event that this motion for injunction ought not to have been
granted.

Consequently, he urged the Court to grant this application for Interlocutory
Injunction.

In opposition to this application, the Defendants/Respondents filed a
Counter Affidavit of 10 paragraphs and a Written Address of their counsel.

In his written address, the learned counsel for the Defendants/Respondents,
E.E. Akhimie Esq. formulated a sole issue for determination as follows:
“WHETHER THE APPLICANTS HAVE BEEN ABLE TO MEET THE
CONDITION FOR THE GRANT OF THE APPLICATION OF THIS
NATURE”

Arguing the sole issue for determination, the learned counsel submitted that
the Claimants/Applicants have not met with the conditions for the grant of this
application.

He submitted that the granting of an application for interlocutory injunction
1s subject to exercise of the discretionary powers of the Court which must be
exercised judicially and judiciously based on materials and facts placed before this
Honourable Court by the Claimants/Applicants who seek the injunctive relief.

Counsel emphasized that such an application is not granted as a matter of
course, but by balance of convenience through due placement of material facts for
judicious and judicial consideration and he cited the case of ADELEKE vs.
LAWAL (2013) 53 (Part 1) NSCQR 160 at Page 181.
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Learned counsel enumerated the conditions which must exist before the
Court can grant such an application as identified the following cases: ADELEKE
vs. LAWAL (Supra) Pages 174-183; AZUH vs. U.B.N (2014) 60 NSCQR at
Pages 498- 499; BUHARI & ORS vs. OBASANJO & ORS (2003) 17 NWLR,
(Part 850) at 587.

Counsel submitted that all the relevant factors are absent in this pending
application and he articulated his arguments on each of them.

EXISTENCE OF A LEGAL RIGHT & SUBSTANTIAL ISSUE TO BE
TRIED:

He submitted that Exhibits G, H and the letter dated 13/7/2023, attached to
the Affidavit in Support and Further Affidavit in Support respectively, are the
documents that caused the Claimants/Applicants to be apprehensive and to institute
this action and this application.

He said that it is not in dispute, going by the depositions in the Applicants’

affidavit and the counter-affidavit of the Respondents that the land of Exhibits G,
H and the letter dated 13/7/2023 are in relation to a piece/parcel of land lying and
situate in the address stated hereunder:
“All that property known and referred to as No. 94 (104), along Benin-Sapele
Road, Etete Village, Benin City in Oredo Local government Area of Edo State
measuring an area of approximately 6070, 000 square meters the boundaries of
which are described in detailed Survey Plan No. SEA/ED/500/98 annexed to the
Certificate No. EDSR 13485 dated 26™ day of October, 1999 registered as No. 7
Page 7, in Volume B. 197 now kept in EDOGIS Lands Registry at Benin City,
Edo State.”

However, he posited that the piece/parcel of land the Claimants/Applicants
are seeking an injunctive relief is having a different address as stated on their
motion papers as follows:

“Lying, being and situate at Ward 17/H, Benin-Sapele Road, Benin City, which
said property is particularly described and delineated in Survey Plan No.
SUA/ED2002/010 made on the 3" day of July, 2002 Registered as Instrument
No. 27 at Page 27 in Volume 930 now kept in the EDOGIS Lands Registry,
Benin City.”

He also referred to paragraphs 18, 19, 21, 22, 23, 24, 25, and 26 of the
Claimants/Applicants’Affidavit in Support, of this application and paragraphs 6-
8 of the Respondents’ Counter-Affidavit.

Counsel submitted that the Claimants/Applicants may have a right in respect
of the property described their application, they do not have a legal right in respect
of the property contained in Exhibits G, H and the letter of 13/7/2023.




Counsel further submitted that from the face of the application and the
Exhibits attached particularly Exhibits G, H and the letter dated 13/7/2023, it is
clear that there is no threat whatsoever, from the Respondents or their agents to the
property of the Claimants/Applicants, described in their application, as these
Exhibits; 1.e G, H and the Letter dated 13/7/2023 were directed to one Mrs. Mary
Oghomwenyenwen Aroko, who is the owner of the piece and parcel of land lying
and situate at No. 94 (104), Benin —Sapele Road, Etete Village, Benin City,
covered by a Certificate of Occupancy No. EDSR 13485 which ordinarily has been
revoked by the 1* Respondent.

He maintained that assuming that the land in Exhibit G, is the one in dispute,
before this Honourable Court, it is Mrs. Mary Oghomwenyenwen Aroko, that has
the legal right and substantial issue to be tried in this application, and not the
Claimants/Applicants. He submitted that since Exhibits G, H and the letter dated
13/7/2023 have no nexus to the land described in the face of this application, it is
obvious that there is no threat whatsoever against the Claimants/Applicants’ land
that will warrant this Honurable Court to vest them with any legal right.

Again he contended that since there is no threat whatsoever to the
Claimants’ land, it goes without saying that there is no substantial issue between
Claimants/Applicants and the Respondents, that this Honourable Court can
effectively adjudicate upon.

He therefore urged this Honourable Court to hold that the
Claimants/Applicants have failed to fulfill these two conditions that would warrant
the grant of this application and he relied on the case of NWAKWO vs.
ONONWEZE-MADU (2005) 4 NWLR (Part 916) at 470.

BALANCE OF CONVENIENCE & CONDUCT OF THE PARTIES:

He posited that before an Applicant can claim that the balance of
convenience tilts in his favour in an application of this nature, he must be able to
prove before this Honourable Court that there is a threat to his parcel of land and
that there 1s a substantial issue to be tried.

He maintained that the absence of this threat will automatically negate the
balance of convenience tilting in favour of the Applicants and he urged the Court
to refuse this application on the ground that the balance of convenience tilts more
in favour of refusing this application than granting same and he cited the case of
OYOYO UBENE vs. C.O.P (2012) 52 (Part 1) NSCQOR 152  at Page 157.

IRREPARABLE DAMAGE OR INJURY & UNDERTAKING AS TO
DAMAGES:




Counsel submitted that assuming, but not conceding that the land of the
Claimants/Applicants as described in the face of their application, is facing any
threat of being compulsorily acquired by the Respondents or their agents, the
Applicants can adequately be compensated monetarily by the Respondents. He
posited that the Land Use Act, 1978 and the 1999 Constitution (as amended),
particularly Section 44, gives the 1* Respondent the power to acquire any land
whatsoever, irrespective of what is contained therein for overriding public interest
provided that adequate compensation is paid on the said acquisition. He said that
these provisions of the Constitution and Land Use Act, 1978, negate the
submission of the Applicants that they cannot be assuaged in damages._Again he
referred the Court to the case of ADELEKE vs. LAWAL (Supra) Pages 180-181.

NO DELAY IN BRINGING THE APPLICATION.

Counsel submitted that before a court can grant an interlocutory injunction,
same must have been premised on a substantive suit, already filed before the court.
He posited that this is absent in this application because, this application bears Suit
NO: B/572/2023, while the purported substantive suit bears Suit No: B/571/2023.
He submitted that Suit No: B/571/2023 is different from Suit No: B/572/2023;
which therefore means that this application is not premised on any substantive suit,
and he urged this Honourable Court to so hold.

See: NWAKWO vs. ONONWENZE-MADU (supra)

Furthermore, he submitted that the conduct of the Applicant in bringing this
application is reprehensible and belated. He said that Exhibit G which was the
foundation upon which this application is based was made on 15/12/2022, while
this action and application was filed about 7 months later showing clearly that
there is no situation of urgency as being claimed by the Applicants, that will
require this Honourable Court’s protection.

See: KOTOYE vs. CENTRAL BANK OF NIGERIA (1989) 1 NWLR (Part
98) 419 at 441

Counsel pointed out that the Applicants’ depositions in Paragraphs 29, as
well as those of Paragraphs 30-33, 35 are in contravention to the provisions of the
Evidence Act, 2011 as same depositions are not facts, but conclusion, opinions and
arguments with Latin idioms.

Again, he posited that paragraph 29 of the affidavit in support are facts
which are not within the knowledge of the deponents, but rather facts obtained
from an undisclosed third party who is not a person or human being. He said that
this deposition contravenes Section 115 (1) of the Evidence Act, 2011.

See: GOVERNOR OF LAGOS STATE VS. OJUKWU (1986) NWLR (Part 18)
Page 621. He urged the Court to expunge these offending paragraphs from the
Affidavit in support of this Application.




With respect to the photographs attached to the Claimants/Applicants’
Further Affidavit, he submitted that they offend the provision of Section 84 (2) of
the Evidence Act, 2011. He therefore urged this Honourable Court not to look at
the photographs at all as same are worthless evidence.

In conclusion, he urged the Court to resolve the sole issue formulated in
favour of the Respondents and refuse this application.

Upon receipt of the Defendants/Respondents’ processes, the
Claimants/Applicants filed a Further Affidavit dated 23/6/23 and another Further
and Better Affidavit dated and filed on 2/8/23. In the additional affidavits, the
Applicants updated the Court with further facts to emphasise that the Respondents
are making frantic efforts to forcefully take possession of the disputed property
through their agents. At the hearing of this Application, the Claimants/Applicants
relied on the further affidavits in support of this application.

Upon receipt of the Applicants’ additional affidavits, the
Defendants/Respondents also filed a Further Counter-Affidavit in further
opposition to this application. With the leave of the Court, the Respondents’
counsel relied on the Further Counter-Affidavit wherein they denied most of the
facts contained in the Applicants’ additional affidavits.

I have carefully examined all the processes filed in this application together
with the arguments of counsel on the matter. An application for interlocutory
injunction seeks a discretionary remedy. It is settled law that all judicial discretions
must be exercised judicially and judiciously. The essence of an interlocutory
injunction is the preservation of the status quo ante bellum. The order is meant to
forestall irreparable injury to the applicant’s legal or equitable right. See the
following decisions on the point: Madubuike vs. Madubuike (2001) INWLR
(PT.719) 689 at 709; and Okomu Oil Palm Co. vs. Tajudeen (2016) 3SNWLR
(Pt.1499)284 at 296.

The principal factors to consider in an application for interlocutory
injunction are as follows:

I The applicant must establish the existence of a legal right;

II.  That there is a serious question or substantial issue to be tried;

III. That the balance of convenience is in favour of the applicant;

1V. That damages cannot be adequate compensation for the injury he wants to
prevent;

V.  That there was no delay on the part of the applicant in bringing the
application; and

VI. The applicant must give an undertaking to pay damages in the event of a
wrongful exercise of the Court’s discretion in granting the injunction.
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See also, the following decisions on the point: Kotoye v C.B.N. (1989) 1 NWLR
(Pt.98) 419; Buhari v Obasanjo (2003) 17 NWLR (Pt.850) 587; and Adeleke v
Lawal (2014) 3 NWLR (Pt.1393) 1at 5.

Therefore, the issue for determination in this application is whether the
Applicants have satisfied the above enumerated conditions to warrant the exercise
of the discretion of this Court in their favour.

The most important pre-condition is for the applicants to establish that they
have legal rights which are threatened and ought to be protected. See: Ojukwu vs
Governor of Lagos State (1986) 3 NWLR (Pt.26) 39; Akapo vs Hakeem Habeeb
(1992) 6 NWLR (Pt.247) 266-289.

From the contents of the Claimants/Applicants supporting affidavit
particularly from paragraphs 8, 9, 10, 11, 12, 13, 14 and 15 of the
Claimants/Applicants have traced their root of title to the land in dispute from their
Exhibit “A” the Oba’s Approval for Building Plot of Land measuring
approximately 500 feet by 500 feet dated the 22™ day of October, 1962 and
approved by His Majesty on the 3" day of December, 1963; to Exhibit “B”,the
Certificate of Transfer of a parcel of land measuring 200 feet by 500 feet in favour
of MR. AUGUSTINE O. OBASUYI dated the 16™ day of July, 1964; to Exhibit
“C”’ is the Grant of Oba’s Approval for Building Plot of Land in favour of the
said MR. AUGUSTINE O. OBASUYI dated the 17" day of July, 1964 and
approved by His Majesty on the 8" day of October, 1964; to Exhibit <*D”’which is
a Registered Conveyance of a parcel of land measuring 200 feet by 200 feet
between His Highness AKENZUA 1II, C.M.G.,, OBA OF BENIN and
MR.AUGUSTINE O. OBASUYTI dated the 21* day of July, 1970 and Registered
as Instrument No. 14 at Page 14 in Volume 92 now kept in the EDOGIS Lands
Registry in the Office at Benin City; to Exhibit “°E’’ which is the Consent for
subsequent transaction between MR. AUGUSTINE O. OBASUYI and ENGR.
FESTUS OMOROSE EVBUOMWAN dated the 15" day of December, 1977 and
Registered as Instrument No. 22 at Page 22 in Volume 930 now kept in the
EDOGIS Lands Registry in the Office at Benin City; to Exhibit ’F’’ which is the
Consent for subsequent transaction between ENGR. FESTUS OMOROSE
EVBUOMWAN and CHIEF (DR.) GODWIN EDOSA dated the 28" day of
February, 2003 and Registered as Instrument No. 27 at Page 27 in Volume 930
now kept in the EDOGIS Lands Registry in the Office at Benin City. In the
substantive suit, the Claimants/Applicants are suing for themselves and on behalf
of the children and beneficiaries of the Estate of Late Chief (Dr.) Godwin Edosa.

Thus, by their affidavit evidence, the Applicants have shown that they have
a legal right to the property which they seek to protect with this interlocutory
injunctive order.
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However, 1in vehement opposition to this application, the
Defendants/Respondents are seriously contending that the Revocation Order which
the Claimants/Applicants are challenging is in respect of a different parcel of land.
According to the Respondents, Exhibits G, H and the Letter dated 13/7/2023 were
directed to one Mrs. Mary Oghomwenyenwen Aroko, who is the owner of the
piece and parcel of land lying and situate at No. 94 (104), Benin —Sapele Road,
Etete Village, Benin City, covered by a Certificate of Occupancy No. EDSR 13485
which was the property revoked by the 1% Respondent.

They maintained that it is Mrs. Mary Oghomwenyenwen Aroko that has the
legal right and substantial issue to be tried in this application, and not the
Claimants/Applicants.

Incidentally, the Applicants have conceded the fact that the Revocation
Notice was addressed to the said Mrs Aroko, however they are seriously
contending that the Defendants deliberately and mischievously omitted particulars
of the Claimants Registered title in their said Publication so as to surreptitiously
and under subterfuge take possession of their said property without Notice to them
and without their knowledge and without providing any room for negotiation with
respect to adequate compensation for the said property.

They further contended that despite the fact that these anomalies and
inconsistencies were brought to the attention of the Defendants, they proceeded to
issue a Notice dated the 16™ day of May, 2023 to the Claimants requesting them to
vacate and give up possession of the said property on or before the 30™ day of
May, 2023 whilst still mischievously addressing same to the said MRS. MARY
OGHOMWENYEMWEN AROKO who is neither the owner or occupier of the
property sought to be Revoked and compulsorily acquired. According to the
Claimants/Applicants, the threatening activities of the Respondents are being
perpetrated on their land and not on Mrs Aroko’s land which is behind their own
off Sapele Road and is apparently free from any threat.

The Respondents are urging the Court to hold that the Claimants/Applicants
have no right to protect on the face of the Revocation Notice, but the Applicants
are insisting on the real threats arising from the alleged activities of the
Respondents on their land.

With respect to the contention of the Defendants/Respondents on the
Claimants/Applicants’ legal rights, I am of the view that it is premature to make
any finding on that point at this stage. The Law is settled that in dealing with any
interlocutory application the Court should not delve into the substantive issues. A
Court must avoid the determination of a substantive issue at an interlocutory stage.
It is never proper for a court to make pronouncement in the course of interlocutory
proceedings on issues capable of prejudging the substantive issues before the
Court. See the following decisions on the point: Consortium MC v NEPA (1992)
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NWLR (Pt.246) 132, Barigha v PDP & 2 Ors (2012) 12 SC (Pt.v) 1, Mortune v
Gimba (1983) 4 NCLR 237 at 242.

From the available evidence, I think the Applicants have identified their
legal rights which they seek to protect in relation to the disputed property. I am of
the view that at this stage, the Claimants/Applicants have adduced sufficient
evidence to establish the fact that they have some legal rights to protect in relation
to the issues to be determined in the substantive suit.

On the second condition of having a serious question or substantial issue to

be tried, I am guided by the dictum of the Court in the case of: Onyesoh vs Nze
Christopher Nnebedun & Others (1992) 1 NWLR (Pt.270) 461 at 462, where it
was re-emphasized that:
“It is not the law that the applicant must show a prospect of obtaining a
permanent injunction at the end of the trial. It is sufficient for the applicant to
show that there is a serious question between the parties to be tried at the
hearing.”

Also, in the case of: Ladunni vs. Kukoyi (1972) 1 All NLR(Pt.1) 133, the
Court opined that: “...when a Court considers an application for interlocutory
injunction, it is entitled to look at the whole case before it, all the circumstances
which may include affidavit evidence, judgments or pleadings if these have been
filed. All these show what is in the dispute between the parties”.

From the facts disclosed in the affidavit and counter-affidavit it is evident
that there are substantial issues to be tried in the substantive suit in relation to the
rights of the Claimants/Applicants and the Defendants/Respondents over the
disputed property, whether Revocation Order is in respect of that property and
whether the revocation was lawful..

On the balance of convenience, the Applicants must show that the balance of
convenience is on their side. In the classical case of: Kotoye v C.B.N. (1989) 1
NWLR (Pt.98) 419, the Supreme Court explained that the applicant must establish
that more justice will result in granting the application than in refusing it.

In paragraphs 29 to 31 of their supporting affidavit, the Applicants stated as
follows:

“29. That I am informed by my Lawyers, MESSRS C.B. OGIEGBAEN & CO.
and I verily believe them that:

(a) If the Defendants/Respondents are not restrained by an Interlocutory
Order of this Honourable Court, no amount of monetary damages can
adequately compensate us for the injuries that we may suffer in the event that we
are successful at the substantive stage of this suit as the topography and
structural character of the land including what is left of the improvements on the
property would have been decimated and destroyed to our utmost chagrin, pain
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and loss and the structural character and topography of the said property altered
permanently.

(b)  That if the Defendants/Respondents are not restrained by an Interlocutory
Order of this Honourable Court, they would make good the underlying threats
contained in their Notice dated the 16™ day of May, 2023 requesting us to vacate
the premises, which is to forcibly enter the premises and take possession by use
of force and intimidation.

(c) That if the Defendants/Respondents are not restrained by an Interlocutory
Order of this Honourable Court, from forcibly entering unto Claimants parcel of
land and pulling down the improvements thereon, it will have a preemptive effect
on the substantive case and would be prejudicial to our interest and claims over
the said land on which we have improvements, which claim is endorsed in our
Writ of Summons already before this Court for adjudication as the act which we
seek to prevent by coming to Court which is the destruction and decimation of
our land with the improvements thereon would have been completed.

(d) That the balance of convenience is in our favour as the
Defendants/Respondents stand to lose nothing if restrained by an Interlocutory
Order of this Honourable Court, whereas our land on which we have
improvements and to which we are sentimentally attached as it is the very land
upon which our late Father initially started the Transport Line GODDY EDOSA
MOTORS, would have been destroyed and permanently altered.

(e) That this is one instance where the Court ought to restrain the
Defendants/Respondents by an Interlocutory Order from threatened acts of
trespass and decimation of our land.

30. That if this Interlocutory Injunction is granted in this cause, it will bring
relative peace to us and the other Children and Beneficiaries of the Estate of our
late father as well as reduce our apprehension as the Defendants/Respondents
have the Executive might, money, influence and control over the security
apparatus of the State and therefore capable of flustering or stampeding us out
of the premises and even out of the citadel of justice.

31. That if this Interlocutory Injunction is not granted in this cause in our
Javour, the Defendants would unleash a barrage of violence, destruction and the
security apparatus of the State including all forces of coercion at their disposal,
against us as they have the present ability to effect their purpose of violently
taking over the property now in dispute, which is the subject matter of the
present application if not restrained.”

It 1s instructive that the Defendants/Respondents did not explain how or
what they will suffer if this application is granted.
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From the foregoing, I hold that the balance of convenience is very much in
favour of the Applicants.

Next is on the requirement of inadequacy of damages. In the case of:
American Cyanamid Co. vs Ethicon Ltd. (1975) 1 ALL E.R. at 504 pp. 510, the
English court stated the position thus:

“If damages ...would be an adequate remedy and the defendant would be in a
financial position to pay them, no interlocutory injunction should normally be
granted, however strong the plaintiff’s claim appeared to be at that stage”

From the aforementioned affidavit evidence, the Applicants stated that if the
Defendants/Respondents are not restrained, no amount of monetary damages can
adequately compensate them for the injuries that they may suffer in the event that
they win this suit as the topography and structural character of the land would have
been altered permanently. They also mentioned their emotional attachment to the
property where their late father commenced his business as a transporter.

I am of the view that if that the Claimants/Applicants eventually wins this
case, damages would not be adequate compensation for them to assuage their
losses.

On the condition of whether the Applicants were prompt in bringing the
application, I do not think there was any inordinate delay on the part of the
Applicants in filing this application.

Finally, on the requirement of an undertaking to pay damages in the event of
a wrongful exercise of the Court’s discretion in granting the injunction, I observed
that in paragraph 34 of the supporting affidavit, the Claimants/Applicants gave an
undertaking to pay damages to the Defendants if at the end, this application is one
which ought not to have been granted.

From the foregoing it is apparent that the Claimants/Applicants have met
with all the requirements to enable this court exercise its discretion to grant this
application. The sole issue for determination is therefore resolved in favour of the
Claimants/Applicants.

Consequently, the application is granted as follows:

An order of interlocutory injunction restraining the Defendants/Respondents,
their agents, servants and or privies or howsoever called from forcibly entering
unto Claimants/Applicants parcel of land with the improvement thereon,
trespassing on or carrying out any activities whatsoever or altering the structural
character or topography or exercising any form of possessory rights over
Claimants’ piece or parcel of land with the improvements thereon, lying and
situate at Ward 17/H, Benin-Sapele Road, Benin City, which said property is
‘particularly described and delineated in Survey Plan No. SUA/ED2002/010
made on the 3" day of July, 2002 and is Registered as Instrument No. 27 at Page
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27 in Volume 930 now kept in the EDOGIS Lands Registry in the Office at
Benin City, pending the hearing and determination of the substantive suit.
I make no order as to costs.

P.A.AKHIHIERO
JUDGE
04/08/2023
COUNSEL:
PRINCE C.B. OGIEGBAEN------=--========m=--- CLAIMANTS/APPLICANTS

E.E. AKHIMIE ESQ--------=--===============- DEFENDANTS/RESPONDENTS
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